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S. 59— REGULATORY RIGHT-TO-KNOW ACT OF 
1999 AND CONGRESSIONAL OFFICE OF REG- 
ULATORY ANALYSIS LEGISLATION 


THURSDAY, APRIL 22, 1999 

U.S. Senate, 

Committee on Governmental Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:51 a.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Fred Thompson, 
Chairman of the Committee, presiding. 

Present: Senator Thompson. 

OPENING STATEMENT OF CHAIRMAN THOMPSON 

Chairman Thompson. Let us get started. I appreciate your pa- 
tience this morning. Last night, the leadership asked some of us to 
come together this morning for a little while, so we are running a 
little late this morning and I appreciate our first two gentlemen 
here agreeing to consolidate our panel. Maybe it will save a little 
bit of time. 

We are considering two bills today to increase the accountability 
and transparency of the Federal regulatory process, the Regulatory 
Right-To-Know Act and a proposal for a Congressional Office of 
Regulatory Analysis Act. On January 19, I introduced the Regu- 
latory Right-To-Know Act, S. 59, with Senator John Breaux, Sen- 
ator Ted Stevens, and Senator Trent Lott. I am pleased that Sen- 
ators Voinovich, Landrieu, Bond, Robb, and Hutchinson have 
joined us as cosponsors. 

S. 59 would require the Office of Management and Budget to 
submit to Congress an annual report on the costs and benefits of 
regulatory programs. Its purpose is to, first, promote the public’s 
right to know the costs and benefits of regulation; second, increase 
the government’s accountability; and third, to improve the quality 
of Federal regulatory programs and rules. 

S. 59 continues the efforts of my predecessors on this Committee. 
Regulatory accounting was part of the Roth-Glenn regulatory re- 
form bill unanimously reported by the Committee in 1995, when 
Senator Roth was our Chairman. In 1996, when Ted Stevens be- 
came our Chairman, his 1-year regulatory accounting amendment 
on the Omnibus Appropriations Act passed unanimously. Senator 
Roth, as well as Senators Glenn and Levin, supported the Stevens 
amendment. I supported Senator Stevens’ efforts when it was en- 
acted again in 1997. 


( 1 ) 
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Last year, I sponsored a similar measure, which was cosponsored 
by Senators Lott, Breaux, Robb, and Shelby. It passed unanimously 
and 0MB will submit its third regulatory accounting report in Jan- 
uary of 2000. 

There also is a broad bipartisan coalition in the House that sup- 
ports regulatory accounting, and in March, they introduced a more 
detailed regulatory accounting bill with 17 Democrats and 14 Re- 
publican cosponsors. 

S. 59 will continue the requirement that 0MB report to Congress 
on the costs and benefits of regulatory programs. This legislation 
also adds the previous initiatives in several different respects. 

I believe the public has the right to know the benefits and costs 
of regulatory programs. By any measure, regulation is a major part 
of the government’s business, costing hundreds of billions of dollars 
each year. Sensible regulatory programs also provide important 
benefits to the public and ones that they expect and deserve. The 
government has an obligation to think carefully about regulatory 
priorities, but we are just breaking ground now on how to do that. 
I believe that giving the public the opportunity to look over the 
government’s shoulder, in effect, will help improve the quality as 
well as accountability of regulatory programs. 

The second issue the Committee will consider today is a proposal 
for a Congressional Office of Regulatory Analysis, known as CORA. 
Last Congress, Senators Shelby and Bond introduced S. 1675, to 
establish such a Congressional office. I want to work with them to 
refine this concept, and testimony today on S. 1675 can help us do 
that. 

I think the CORA bill is about accountability. Congress has a re- 
sponsibility to ensure that the laws it passes are implemented ef- 
fectively, efficiently, and fairly by the Executive Branch. To ensure 
that, we need accurate and reliable information. 

S. 1675 would create a Congressional Office of Regulatory Anal- 
ysis to provide Congress an independent analysis of the costs and 
benefits of agency rules. It would help us understand the logic of 
agency regulatory analysis and regulatory outcome. It would help 
us to understand whether agencies are issuing regulations that fol- 
low the intent of the law. 

S. 1675 also contains a provision for CORA to report on the costs 
and benefits of Federal regulations so that in that respect, S. 1675 
overlaps with S. 59. S. 1675 also would transfer to CORA certain 
functions now assigned to the General Accounting Office and the 
Congressional Budget Office under the Congressional Review Act of 
1995. This includes the requirement that GAO produce a checklist 
for major rules showing whether the agency complied with current 
procedural requirements, such as Executive Order 12866, the Reg- 
ulatory Flexibility Act, and the Unfunded Mandates Act. 

We have an excellent group of witnesses here today. We will hear 
from the administration, a State Senator, a small business owner, 
scholars, and a public interest group member and I look forward 
to hearing their testimony. 

The full text of everyone’s prepared statements that you might 
have will be entered into the record, so I would ask that you sum- 
marize your testimony, if you would. 
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I would like to recognize the first panel of witnesses. We are 
pleased to have with us today Don Arbuckle, the Acting Adminis- 
trator of the Office of Information and Regulatory Affairs of the Of- 
fice of Management and Budget. He will be followed by the Hon. 
Steve Saland, a State Senator from New York and is here rep- 
resenting the National Conference of State Legislatures. 

Mr. Arbuckle, would you like to begin, please. 

TESTIMONY OF DONALD R. ARBUCKLE, i ACTING ADMINIS- 
TRATOR, OFFICE OF INFORMATION AND REGULATORY AF- 
FAIRS, OFFICE OF MANAGEMENT AND BUDGET 

Mr. Arbuckle. I would be happy to. Good morning, Mr. Chair- 
man. It is a pleasure to be here. Thank you very much for permit- 
ting me to come up and testify on this legislation. 

You invited us to testify on the Regulatory Right-To-Know Act of 
1999, S. 59, and the Congressional Office of Regulatory Analysis 
Act, which as you point out was S. 1675 in the previous Congress. 
In addition, given recent Subcommittee action in the House on H.R. 
1074, the counterpart to your bill, I hope that the Committee will 
consider it appropriate for me to at least mention this bill, as well. 

Both the Committee and the administration have a common in- 
terest in making sure that government regulation is thoughtful and 
carefully analyzed before it is promulgated. At OIRA, we take this 
mission seriously. Every day, we are in discussion with agencies 
throughout the government probing the justifications and analyses 
behind their proposals. 

For each of the past 2 years, we have summarized for the Con- 
gress and the public what is known about the costs and benefits 
of government regulation. We have done so under an appropria- 
tions rider that the administration supported providing for such an 
annual report. We believe that these reports have helped both to 
improve the quality of regulatory analysis and to make clear that 
we still have much more to do. 

S. 59 would make permanent what Congress has passed as rid- 
ers each of the past 3 years. Unfortunately, it would do so in ways 
that we think could delay or impede the process of improving regu- 
lation rather than advancing it. Make no mistake, we strongly sup- 
port the general purposes of this legislation. It is our daily work. 
But with the Committee’s permission, I would like to summarize 
very briefly why we hope the Committee, if it chooses to put this 
requirement into permanent legislation, will do so in a way that 
follows more closely the model Congress has already adopted in the 
riders. 

First, both S. 59 and H.R. 1074, by requiring extensive proce- 
dures and detailed cost-benefit analyses of each government pro- 
gram and even program element, would, we believe, divert atten- 
tion and resources from our current focus, which is making certain 
that agency decisions make sense. Some of the requirements of 
these bills are beyond the abilities and resources of the agencies 
who perform these analyses and of 0MB. Some are beyond the cur- 
rent consensus in academia. 


^ The prepared statement of Mr. Arbuckle appears in the Appendix on page 55. 
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Second, the requirement of the bills that OIRA and 0MB make 
policy recommendations concerning elimination and reform of gov- 
ernment programs appears not to recognize or at least to minimize 
the fact that such proposals are already developed by the Presi- 
dent’s existing policy making procedures. The administration has a 
long record of suggesting changes in regulatory policies and proce- 
dures when appropriate, for example, in the Safe Drinking Water 
Act amendments. Food and Drug Administration modernization, 
and Food Quality Protection Act. All of these required extensive 
work throughout the Executive Branch and throughout the Con- 
gress. We are concerned about the creation of a separate and addi- 
tional policy process as part of this report. 

In general, then, we are concerned that the new requirements of 
S. 59 and/or H.R. 1074 reflect a belief that there is more informa- 
tion available than is the case, that this information can be pro- 
duced by agencies or by 0MB without significant diversion of re- 
sources, and that other responsibilities for OIRA can still be met. 
We are concerned that the new provisions will create unreasonable 
expectations which, in turn, will hinder rather than help resolve 
the many methodological and data collection difficulties inherent in 
this task. 

Before completing my testimony, let me comment briefly on the 
Congressional Office of Regulatory Analysis Act, S. 1675. As is the 
tradition, the administration defers to Congress on matters of in- 
ternal organization of the Legislative Branch. However, we believe 
it is important to clarify that we believe no Congressional office 
should be involved in the Executive Branch’s development of new 
regulations prior to their formal publication. 

Legislation which would directly involve Congress during the de- 
velopment of regulations would undermine the candid exchange of 
views within the Executive Branch and could jeopardize the careful 
rulemaking process established through the Administrative Proce- 
dure Act over the past 50 years. Congress has established a work- 
able regulatory review process in which it oversees Executive 
Branch regulatory decisions after those decisions are made in ac- 
cordance with established statutory administrative procedures and 
we believe that this process should be maintained. 

That concludes my testimony, Mr. Chairman. Thank you, and I 
look forward to the opportunity to address any questions you may 
have. 

Chairman Thompson. Thank you very much. Senator Saland. 

TESTIMONY OF HON. STEVE SALAND, i STATE SENATOR, NEW 

YORK, ON BEHALF OF THE NATIONAL CONFERENCE OF 

STATE LEGISLATURES 

Mr. Saland. Thank you, Mr. Chairman. Mr. Chairman, I am 
Senator Steve Saland, and as you noted earlier, a member of the 
New York State Senate, where I chair the Senate Children and 
Families Committee. I appear before you today on behalf of the Na- 
tional Conference of State Legislatures and the other six organiza- 
tions of State and local elected officials that comprise the Big 
Seven. 


^The prepared statement of Mr. Saland appears in the Appendix on page 63. 
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NCSL and the other Big Seven organizations support S. 59, the 
Regulatory Right-To-Know Act of 1999. You have my testimony in 
support of the legislation before you. I will summarize some of the 
key points raised in the testimony and address your request of 
commenting on related legislation that would establish a Congres- 
sional Office of Regulatory Affairs. 

For several years, NCSL has raised concerns about developments 
in the relations between the Federal and State Governments. A 
decade ago. State legislators were alarmed about unfunded Federal 
mandates. We worked hard with Members of this Committee and 
others in Congress to pass the Unfunded Mandates Reform Act. 
Our more recent concerns focus on preemption of State and local 
authority by the Federal Government and on the Federal regu- 
latory process. We believe the combination of unfunded mandates, 
preemption, and an archaic regulatory process curtail innovation 
and responsiveness of State and local officials. 

NCSL views the Regulatory Right-To-Know Act as part of a 
package of reforms that, when passed, will largely alleviate the 
problems we have identified with preemption and the regulatory 
process. This Congress held a hearing yesterday on the Regulatory 
Improvement Act, S. 746, that represents yet another part of this 
package. We look forward to working with you on the Federal Fi- 
nancial Assistance Management Act and ultimately on the bill that 
would help constrain the propensity of Congress to preempt State 
and local prerogatives. 

The Regulatory Right-To-Know Act contains four important ele- 
ments. The annual accounting statement will offer the power of in- 
formation to State, local, and Federal officials concerned with the 
impact of agency decisions on State and local governments. It will 
give Congress an indispensable oversight tool to determine whether 
agencies have exceeded their statutory authority when promul- 
gating rules. 

The cost-benefit analyses required by S. 59 will make agency offi- 
cials more accountable for the programs they are implementing. 
They give the public a much better sense of how much funding it 
takes to provide particular benefits. 

The third element of S. 59 calls for the recommendations regard- 
ing inefficient or ineffective programs or program rules. This, we 
believe, will streamline the regulatory process and ease the cause 
of considerable tension and frustration for State and local officials. 

Finally, we are supportive of the bill’s notice and comment provi- 
sion. This element makes the accounting report a dynamic docu- 
ment, giving State and local officials a chance to highlight their 
most pressing concerns about proposed Federal actions. 

The National Conference of State Legislatures also believes that 
S. 59 could be strengthened by adding the objectives of S. 1675 
from the 105th Congress. That legislation would create a Congres- 
sional Office of Regulatory Affairs. This would fall somewhat into 
line with the practices that State legislatures have adopted in 
order to enhance regulatory oversight. 

The chart attached to my testimony gives you a general sum- 
mary of some of the actions States have taken to enhance regu- 
latory oversight. I believe you will see that we practice what we 
preach. Over the past 20 years, legislatures have significantly 
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broadened their program evaluation, rule review, program account- 
ability, and fiscal analysis activities. Cost-benefit analyses and risk 
assessments are becoming more frequently used devices for pro- 
gram implementation. 

There are a variety of approaches to be found among States. 
They range from advisory committees, such as in New York, to 
committees with veto power, as in Ohio, or both approval and veto 
power, as in Connecticut, or suspension authority, as is found in 
Illinois. 

Each step we take together on the federalism front, whether the 
Unfunded Mandates Reform Act, curtailing preemption, or making 
the regulatory process more accountable, is a step toward strength- 
ening the intergovernmental partnership and its responsiveness 
and credibility. It is not an abstract exercise. Rather, it is a critical 
element in assuring the public’s confidence in our Federal system 
so finely crafted by our Founding Fathers. 

I look forward to working with you in passing S. 59 and the other 
components of our federalism agenda. Thank you for this oppor- 
tunity to appear before you today, and I will be glad to respond to 
your questions, Mr. Chairman. 

Chairman Thompson. Thank you very much. I appreciate your 
being with us here today and giving us additional insight as to how 
it works at the State level. 

Senator, I would ask you first, how does creating a Regulatory 
Right-To-Know Act and a Congressional Office of Regulatory Anal- 
ysis fit with what State legislatures are already doing in the world 
of regulatory oversight? You mentioned that briefly, some of them. 
Could you elaborate on that a little bit and give us a little bit bet- 
ter feel as to how? It sounds like the States may be a little bit ad- 
vanced of where we are in some respects. 

Mr. Saland. Certainly. Thank you, Mr. Chairman. As you have 
heard, I am sure, the States, according to one of our great Supreme 
Court justices, often are viewed as the laboratories, and certainly 
your home State is probably the granddaddy of regulatory reform 
and many of the States are indebted to the particular reforms that 
Tennessee has led the way on. 

Let me talk generally about the spectrum, if you will, Mr. Chair- 
man. We in New York, as I mentioned in my testimony, are more 
in the nature of an advisory system whereby we have a bipartisan 
regulatory commission. We call it an ARRC, our Administrative 
Regulations Review Commission. They review regulations and 
make recommendations. They also are responsible for really initi- 
ating reform legislation with respect to regulations. 

The system works pretty well. We have found that, in speaking 
with the Commission staff, they are satisfied that the administra- 
tion is generally responsive to those things that they highlight. 

There are, however, other States that certainly are far more 
proactive. States such as I mentioned in my testimony, like the 
State of Connecticut. In Connecticut, they have the right to both, 
in effect, approve or disapprove of regulations. There are certain 
time periods within which they must act. The State of Illinois basi- 
cally has the ability to suspend a rule for 180 days, within which 
time there must be review of that rule and, in effect, the tendering 
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of a replacement or an effort to deal with the issues raised by the 
legislature. 

Chairman Thompson. At what stage do they come in? At what 
stage do they make that review, at what stage in the regulatory 
process? 

Mr. Saland. In some instances, they address existing rules, and 
in some instances, it is the ability to be part of the rule preparation 
process. One of the things that has occurred in many of our States 
is that we have seen, certainly over the course of the past 2 dec- 
ades, a much more proactive response, both at the executive level 
and at the legislative level. We have found, and here, if I may cite 
my experience in New York, where our Governor, Governor Pataki, 
very proactively when he took office handed the reins over to the 
person who is currently his budget director. Bob King, a former 
State legislator. He and his staff went about very actively review- 
ing existing regulations and weeding out where, in fact, there was 
duplication, where, in fact, there was a cost-benefit relationship 
that bore no relationship to reality. 

The long and the short of it, Mr. Chairman, is that in the entire 
spectrum, we have some 41 out of 50 States that engage in regu- 
latory oversight. In that entire spectrum, there is little or nothing 
that you could not find by way of example of paths to travel down 
as you explore the interaction of legislative activity and the rule- 
making process. 

I certainly think I could speak for the NCSL in saying, to the ex- 
tent that you would like us to do so, we would be more than happy 
to share with you our experiences. I have attached to my testi- 
mony, in effect, a compendium of what those 41 States do, and 
also, although it is not attached to my testimony, the five States 
which I referred to by way of example, we can attach for your edifi- 
cation the particulars of how those States handle regulatory over- 
sight. 

Chairman Thompson. I appreciate that very much. I sure would. 

Mr. Arbuckle, are you familiar with what is going on in the 
States generally in this regard? 

Mr. Arbuckle. Well, we are familiar with a lot of the efforts. I 
cannot say that I have the depth of knowledge that Senator Saland 
has about this. We have tried very hard to reach out to States to 
make sure that there is this coordination that he talked about. As 
you can imagine, it is a huge endeavor. There are a lot of issues 
that have to be worked and that have different effects on different 
States, but we are definitely trying to do that and coordinate. 

Chairman Thompson. I think this is a classic example of the lab- 
oratories that you are talking about, where, clearly, we are moving 
into somewhat unchartered territory here and no one has the pre- 
cise answer as to, for example, when the legislative body should be 
involved in the process. I would certainly be interested in knowing 
what the experimentation has been at the State level. 

Mr. Arbuckle, I understand that is one of your primary concerns 
with the CORA legislation as it has developed. I think what has 
happened is that as the legislation has developed, the legislative 
body has become more involved earlier in the process, at perhaps 
the notice of proposed rulemaking stage. You are suggesting that 
that is too much, too early, and that we should wait until when? 
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Mr. Arbuckle. Let me clarify that a little bit, Mr. Chairman. 
There are a lot of stages in a rulemaking process that takes place 
sometimes over a long period of time. The two most formal stages 
established by the Administrative Procedure Act are the publica- 
tion of a notice of proposed rulemaking for public comment and 
then, following that, an analysis of the comments, and the publica- 
tion of a final rule. 

I think it would be perfectly appropriate for the Congress to be 
concerned and involved and interested in rulemaking as it develops 
at those two stages. The concerns that we have involved our ability 
to carry out the intra-Executive Branch process of deciding and 
analyzing what the regulation should do, without at that point hav- 
ing an intersection with the Congressional interests that have pro- 
vided the statutory duties that we are acting off of 

Chairman Thompson. It sounds like you are saying two different 
things, or saying both ways. On the one hand, that it would be ap- 
propriate for there to be some Congressional involvement early on 
in the process, perhaps at the proposed rulemaking stage, but on 
the other hand, you would really rather not have them there. If 
there is a role at that stage, what would be, in your view, an appro- 
priate role where it would not interfere? And you might, if you 
want to, get into a little bit of the detail of the nuts and bolts as 
to exactly how this works, perhaps, and some practical difficulties 
you see with it. 

But if there is a proper role for Congress early on — and, of 
course, you understand the Congressional interest. We talk about 
under CRA, vetoing regulation and all of that. We can talk about 
how that has worked. I do not know that anything has been af- 
fected by the passage of that law. 

Mr. Arbuckle. Yes. 

Chairman Thompson. So now we are looking and seeing whether 
or not it would make sense to maybe get involved, have some tech- 
nical expertise, just like CBO for budget matters, have some tech- 
nical expertise for regulatory matters to get involved earlier in the 
process, not in order to disrupt or to kill, but in order to have some 
input in order that we might come out with better rules. So if there 
is an appropriate role at that first stage, what do you think that 
would be? 

Mr. Arbuckle. First of all, let me say that, as you indicated, this 
is a groundbreaking type of conversation about changing the proce- 
dures that have been in place for a long, long time. We have had 
the same discussions within the Executive Branch about where the 
appropriate entry for an oversight body like 0MB should be in the 
rulemaking process, a process established by law and covered by 
legal requirements. 

Similar difficulties would arise, I think, across the two branches 
of government arising from Congressional interaction at the pre- 
decisional stage, a point at which agencies are trying to decide 
what exactly it is, they want to do, say, for a proposal. Once that 
decision making process took place, however, it seems to me it 
would be both appropriate and particularly useful to have the Con- 
gressional interests that produced the statutes involved in com- 
menting on the rule and helping fashion the rule that would be de- 
veloped through the comment process. 
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Chairman Thompson. That does not sound like much of a role 
in the first stage, though, at the proposed rulemaking stage. Do 
you think the analogy to the 0MB and the budget process is a good 
one? I am not sure I understand exactly when they come into this, 
and I understand that is not part of your primary responsibility, 
but it just occurred to me. You mentioned 0MB. Perhaps we could 
take a look at that and see what they are doing, how that has 
worked in terms of what they do and when they do it. 

Mr. Arbuckle. Yes. Well, there, of course, is a long-established 
relationship between 0MB and CBO in the creation of 

Chairman Thompson. I meant CBO, I am sorry. 

Mr. Arbuckle. Yes, in the creation of the President’s budget, 
which eventually leads to legislation that is passed by the Congress 
where the decision making is made final. It is a little bit different 
in the regulatory process in that the grant of Congressional author- 
ity has already been made and it is the Executive Branch’s job, 
then, to fulfill that. That is why we are having a little difficulty 
here in deciding when further involvement by the Congress would 
be appropriate. 

Chairman Thompson. We have had reports, as you pointed out, 
the last 3 years. 

Mr. Arbuckle. I think 2 years, actually. 

Chairman Thompson. Two years? 

Mr. Arbuckle. And then we have a third one that will be due, 
Mr. Chairman, this February. 

Chairman Thompson. What is it primarily — you kind of ticked it 
off, but what is the primary problem you see? I get the impression 
that you feel that it has worked pretty well and you have been able 
to do for those 2 years, and I assume the third, what has been 
asked of you. What is the primary problem as you see this legisla- 
tion that our additional request would put on you? 

Mr. Arbuckle. First of all, let me say again that we think that 
the reports that have come out of the appropriations rider have 
been extremely useful in providing you and the Congress and the 
public with a basic overview of all the regulatory activity that is 
going on in the Executive Branch. 

The problem, as we see it, with S. 59 and S. 1074 is the accumu- 
lative level of detail. The Stevens Amendment that you originally 
referred to was approximately a dozen lines long, 17, something 
like that. The current amendment, the current rider that we will 
be operating off of expands that out, has a little bit more detail in 
it, and is more like 30 lines. Then this legislation is again quad- 
ruple that, and so on. It is that accumulation of detail more than 
any specific detail itself that causes us difficulty and makes us 
worry, particularly in a small office like ours with many respon- 
sibilities, about the resources we have available to meet these re- 
quirements. 

Chairman Thompson. I noticed here, if I have it correctly, that 
under the Stevens Amendment, it required estimate of the total an- 
nual costs and benefits of programs, including rules and paper- 
work, in the aggregate, first of all. No problem there, right? I 
mean, that is part of your requirement now? 

Mr. Arbuckle. Yes. We have done that. 

Chairman Thompson. And by major rule? 



10 


Mr. Arbuckle. And we have done that by major rule for a lim- 
ited time period. 

Chairman Thompson. All right. I think what we add here is by 
agency and agency program and program element. 

Mr. Arbuckle. Yes. 

Chairman Thompson. And that is where you begin to get a prob- 
lem? 

Mr. Arbuckle. Yes. That is correct. 

Chairman Thompson. Is it because the information is not avail- 
able or because it would take too much time with your limited re- 
sources, or all of the above? I hope I am not giving you any new 
ideas. 

Mr. Arbuckle. These are excellent answers to your question, sir. 
[Laughter.] 

Chairman Thompson. Is there anything you would like to add to 
that? 

Mr. Arbuckle. Let me comment a little bit about that. There are 
basically two types of information on regulations that we have 
available. One is estimates of programs that are already out there, 
that are already operating, that are already on the books, and the 
other is what cost-benefit analysis as we deal with it in our daily 
work entails, namely is looking at changes in programs or new pro- 
grams and trying to predict the impacts that they are going to 
have, both the costs and benefits. So one is looking back to regula- 
tions that are already on the books. One is looking forward, and 
that is what agencies and we spend most of the time doing. 

In adding detail about programs and program elements, we are 
concerned that the intent is to try to create more data that is not 
regularly being prepared by agencies, which is not to say that it 
might be valuable, but that is not normally being prepared on the 
regulatory programs that are already in place and which have been 
out there in some cases for many years and decades. The bills call 
for two separate types of information; there is not now a structure, 
as there is for looking forward, to looking back. 

Chairman Thompson. Well, maybe there needs to be one. 

Mr. Arbuckle. You know, that is a good idea. This is not an ei- 
ther/or situation. 

Chairman Thompson. We are talking about hundreds of billions 
of dollars that these things are costing businesses and people, fami- 
lies. 

Mr. Arbuckle. Yes. 

Chairman Thompson. A little additional work and expense to 
some of these agencies or even to 0MB does not give me that much 
pain in terms of a concept. It needs to make sense, but I think that 
is something that we ought to revisit. 

Mr. Arbuckle. Could I comment on that, Mr. Chairman? 

Chairman Thompson. Yes, go ahead. 

Mr. Arbuckle. I have been at 0MB for almost 20 years in OIRA 
working on regulatory review and regulatory improvement. In all 
of the various administrations I have worked for, there have been 
efforts to do what we now call a look-back exercise, looking back 
at the regulations currently in effect. 

Nobody disagrees that it can be done, although there are difficul- 
ties in doing it. The problem is institutionalizing it in a way that 
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keeps it going. In my experience, these have been exercises that 
have been tremendously labor intensive, that have involved the 
whole administration. That is what leads me to worry about the re- 
source issue that I mentioned before for both ourselves and for the 
agencies. 

Chairman Thompson. Well, we have got an additional problem 
here, too, I think, Mr. Arbuckle. We asked GAO to review OMB’s 
first two regulatory accounting reports and they interviewed seven 
distinguished economists who are experts in cost-benefit analysis 
about your reports and they were generally critical of OMB’s per- 
formance. 0MB officials reviewed our final list of cost-benefit anal- 
ysis experts and no objections to those were included. 

So would you agree with their analysis? I guess you are maybe, 
you could argue, making your point here in terms of additional re- 
quirements because it seems to be a real problem with really ade- 
quately fulfilling what has already been given you. Do you agree 
with GAO’s analysis or not? 

Mr. Arbuckle. It is certainly the case that there have been crit- 
ics of the reports, and I would agree that there is much more work 
that we can do. As you mentioned earlier, we are all in a sort of 
a groundbreaking stage here, even if we have been doing this 
through my career at 0MB over the last 20 years. 

There is in some cases, a lot of information available, but in 
many cases, very little information available. Trying to put that to- 
gether is difficult — in effect, we need to do a cost-benefit analysis 
of that. Where do we want our agencies’ resources and OMB’s re- 
sources to be directed? 

Chairman Thompson. I get the impression sometimes that part 
of the problem is that 0MB does not want to give us any more in- 
formation than it has to. At Jack Lew’s confirmation hearing, I 
asked him if he would include the costs of tax paperwork in the up- 
coming regulatory accounting report and he said that he thought 
0MB would do that, and when 0MB issued its draft regulatory ac- 
counting report in August 1998, 0MB did include the massive cost 
of tax paperwork, which it estimated at $140 billion annually. Then 
in OMB’s final report, this number vanished into thin air. 

Do you know what happened and why 0MB cannot report on the 
cost of tax paperwork and other paperwork? I mean, I would think 
it would be a fairly easy task, since 0MB already tracks the num- 
ber of burden hours consumed by paperwork each year under the 
Paperwork Reduction Act. As I said, it had come up with a number 
in terms of the draft report, but then, as if we would forget that 
we had asked for it, that it had appeared before, when we got to 
the final report, it was gone. It leaves us with the impression that 
you just do not want to disclose any more than you have to. Do you 
know what happened to that? 

Mr. Arbuckle. First of all, our intent is not to hide information 
from either you or the public. I do not think it is quite fair to say 
it disappeared into thin air. As I recall, in the final report, we did 
note the figure and referred to it in the final report, although not 
in as much detail as we had perhaps in the proposed report. 

The Treasury Department and the IRS are engaged in a mam- 
moth effort to try to reinvent their program and we felt that it was 
uncertain right now as to what the burden actually is and what the 
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appropriate method of measuring it should he. It is not as simple 
as it might seem. As you correctly point out, in the information col- 
lection budget, which we released some time ago, we point out how 
much burden Treasury imposes on the American public. But the 
Treasury Department is working very hard to try to create a meth- 
odology that more accurately measures that burden. 

Chairman Thompson. I would challenge you to show where that 
$140 billion estimate is in the final report. I do not think it is in 
there. If it is, show it to me and you will have my apology. 

Mr. Arbuckle. I will be happy to follow up on that. 

Chairman Thompson. Senator Saland, I appreciate your support 
of S. 59, the core proposal. I want to thank the National Conference 
of State Legislatures and all the “Big Seven” State and local gov- 
ernment organizations for their letter of support of S. 59. ^ 

Can you describe the significance of the Big Seven’s consensus on 
this issue and where it fits in relation to the other issues that 
State and local government associations are advancing in Con- 
gress? 

Mr. Saland. It would be my pleasure, Mr. Chairman. Would you 
be kind enough to indulge me, if I might, if I could just revisit a 
couple of comments that I had made earlier 

Chairman Thompson. Yes, sir. 

Mr. Saland [continuing]. And unless it would be inappropriate, 
maybe make some comments. I do not want to turn this into a de- 
bate with Mr. Arbuckle’s comments. 

Chairman Thompson. No. We do that up here every once in a 
while. 

Mr. Saland. OK. First, let me say 

Chairman Thompson. I am sure it is different than the State 
Senate in New York, right? 

Mr. Saland. I never cease to be amazed. 

Chairman Thompson. Everything is done by consensus. No, that 
is good. Interchange of ideas is good. 

Mr. Saland. Your experiences with your administration’s Budget 
Office seem strangely parallel to that which we deal with our Divi- 
sion of the Budget. 

I would like to, if I might, go back and just point out that with 
our States, generally, if I can do this in terms of generalities, from 
the proposal of regulation, on average, there is a 30- to 60-day pe- 
riod within which the appropriate committee, regulatory com- 
mittee, is then able to act. What we have found, and I am sure 
your experience would be the same, is that the mere presence of 
this oversight authority generally has an effect on eliminating reg- 
ulatory excesses and the proposing of unreasonable regulations. I 
would just merely submit that what would be the justification of 
not creating a system parallel to the system that you already have 
created for UMRA. 

I am troubled by comments to the effect that the administration 
should be cooperative with the legislature, where appropriate. I am 
troubled by, in effect, picking and choosing what you should be 
held accountable for in terms of disclosure. You and I, although I 
certainly not at the level that you have attained, are required to 


^The letter dated March 10,1999 appears in the Appendix on page 53. 
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be responsive by way of representative government. There is a cer- 
tain comfort level when one does not have to go through that proc- 
ess and there is a certain resistance to change regardless of what 
the process may be. 

I would submit to you that there is little or no reason why one 
should assume that if this can be done in a piecemeal fashion, once 
the system is created, certainly with the resources at the fingertips 
of the administration, certainly with the technology that the ad- 
ministration and we all have at those very same fingertips, once 
the process is up and running, there is no reason why we can as- 
sume it is going to be that labor intensive nor that difficult. 

Going back to your question, and I am sorry if I went astray 
here, certainly, what you are proposing is most harmonious with 
the Big Seven’s approach to the issue of federalism. We believe this 
would be a very key component as part and parcel of the Big Sev- 
en’s approach to federalism, and may I point out, and I am sure 
you are aware and perhaps some others may not, it is not that 
often that the Big Seven comes together and coalesces on a par- 
ticular issue. This happens to be one of those issues. 

Chairman Thompson. That is what I was thinking. 

Mr. Saland. We occasionally find ourselves at odds. We are 
speaking with unanimity and one voice on this particular issue. It 
is critical to us at all levels of local and State government that we 
have the ability to know, we have the ability to basically plan, we 
have the ability to understand the process that brought these regu- 
lations to us. 

Chairman Thompson. Along those lines, I was interested in your 
view of the requirement for an analysis of the cumulative direct 
and indirect impacts of Federal rules on State and local govern- 
ment. 

Mr. Saland. It would certainly seem to me that that would be 
critical, absolutely critical to any package that you may ultimately 
enact. Senator. The reality is, is that the piecemeal approach real- 
ly, I do not think, does a heck of a lot for anybody. If you are going 
to be selective, if you are going to effectively have the ability to 
pick and choose what you shall disclose, one can not know the over- 
whelming cost. You in your comments made reference to hundreds 
of billions of dollars. There are things that come back to us. If we 
do not know those costs, we have a problem. 

I merely recite to you one of the problems which we have had 
to deal with in recent times, certainly most recently, the require- 
ments for Federal standardization of licenses, certainly an onerous 
responsibility that we are going to have to contend with and no dol- 
lars coming with it. Nobody has basically factored in what that ex- 
pense is, and while I realize that effectively is on hold, I am not 
quite sure when we will be required to be responsible. 

Chairman Thompson. Do you have a constitutional requirement 
to balance your budget, the way we do in Tennessee? 

Mr. Saland. Yes, we certainly do. Sometimes, it is very artful, 
I must confess, but they are balanced. 

Chairman Thompson. Thank you very much. We could spend a 
lot of time, all three of us, I am sure, discussing this. I want to 
thank both of you for coming. 
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I would like to follow up on some of the things the States are 
doing in a little bit more detail, if we could, and Mr. Arbuckle, I 
appreciate your thoughts. We do not want to overburden, and some 
of this, sometimes I get a little bit sensitive to whether or not we 
are, instead of really changing things, we are laying on another 
layer and then going to forget about it and move on. So I am not 
locked in concrete on the details of a lot of this stuff. I do really 
want to know how it works. 

But when we decide how it works, then 0MB needs to do its job 
and do what it is supposed to and be responsive to what we are 
trying to do up here, and that is the message that I would like for 
you to go away with. 

Mr. Arbuckle. We will be happy to work with you, sir. 

Chairman Thompson. I appreciate it. Thank you, gentlemen. 

Mr. Saland. Mr. Chairman, you made reference to a letter from 
the Big Seven. 

Chairman Thompson. Yes. 

Mr. Saland. Am I correct in assuming that is the letter of March 
10 and it is already part of the record? ^ 

Chairman Thompson. I believe that is the one. 

Mr. Saland. Thank you. 

Chairman Thompson. Thank you very much. I appreciate it. 

I would like to turn now to our second and final panel. With us 
today is Arthur J. (Jim) Dyer, a small business owner from my 
home State of Tennessee. It is good to have you with us, a friend 
of mine. 

He will be followed by Dr. Robert Litan from the Brookings Insti- 
tution. Our third witness will be Dr. Murray Weidenbaum, the 
Chairman of the Center for the Study of American Business. Pro- 
fessor Sidney Shapiro from Indiana University’s School of Policy 
and Environmental Affairs will then testify. The final witness 
today will be Gary Bass, Executive Director of 0MB Watch. 

I want to thank all of our witnesses today for being with us here 
on this second panel. These are important issues that we are con- 
fronting and we appreciate all of you for taking the time to give 
us your input on them. 

We will keep the record open, incidentally, for 1 week for Mem- 
bers of the Committee to submit written questions and any addi- 
tional statements for the record. 

Mr. Dyer, welcome. It is good to see you again. Would you like 
to start off with any comments you might have. 

TESTIMONY OF ARTHUR J. DYER, 2 PRESIDENT, METAL PROD- 
UCTS COMPANY, ON BEHALF OF THE NATIONAL ASSOCIA- 
TION OF MANUFACTURERS 

Mr. Dyer. Thank you. I appreciate the invitation to be here, Mr. 
Chairman. I am Arthur J. Dyer, the President of Metal Products 
Company, a small manufacturing company in McMinnville, Ten- 
nessee. We are a family-owned business, about 50 years old, and 
today we have almost 100 employees. 


^The letter referred to appears in the Appendix on page 53. 

2 The prepared statement of Mr. Dyer appears in the Appendix on page 82. 



15 


I am representing the National Association of Manufacturers 
today. The NAM is the largest industrial trade group in the United 
States and has over 14,000 member companies with approximately 
10,000 small manufacturers like Metal Products Company. The 
NAM represents 85 percent of the U.S. manufactured goods and 
the members represent also 18 million employees. The NAM’s mis- 
sion is to improve the living standards of the American worker by 
shaping a regulatory and legislative environment conducive to U.S. 
economic growth. 

NAM supports both the Regulatory Right-To-Know Act and the 
establishment of a Congressional Office of Regulatory Analysis. 
Both will contribute to improving the regulatory process and the ef- 
ficiency of the regulations themselves. We believe that neither will 
hurt public safety, public health, or the environment. 

American manufacturers today cannot simply raise prices to im- 
prove our bottom line. Given the competition of the global economy, 
we have to look for ways to lower costs constantly. Regulations, 
even good ones, add costs. These regulation burdens have accu- 
rately been called hidden taxes, and like any tax, the American 
taxpayer should have a right to know that the money is being 
spent wisely. 

My employees and I must constantly look for ways to improve 
our productivity on the shop floor and lower costs, but I would be 
a fool to sit in my office and dictate how a man should run his ma- 
chine on a shop floor. I need to go out and listen to that fellow be- 
cause he is closer to the problem than I am. I do not see why gov- 
ernment cannot do the same thing. 

I am not anti-government or anti-regulation. My employees are 
important to me. Their children go to the same schools as my chil- 
dren. They are on the same ball team. I have employees that go 
to my church and live on my street. It is important to me that they 
are safe in their work environment and I appreciate how regula- 
tions have improved worker safety. 

I am not anti-environment, either. We live on the banks of the 
Barren Fork River that flows through McMinnville. My children 
canoe and fish and swim in that river. I do not want to see it pol- 
luted. But I do think that we should concentrate on making sure 
that the regulatory burden is worthwhile and that we accurately 
prioritize our regulatory goals. 

I believe that the legislation that you are proposing would go a 
long way in doing that. S. 59, with the public notice and comment 
provisions, would allow experts outside the peer review process to 
comment on the methodology and perhaps offer better ways to ana- 
lyze the cost-benefit analysis. CORA would serve as a natural and, 
I think, complimentary counterbalance to OIRA and the 0MB and 
I think it would be important to have a different view when you 
are analyzing the net benefit of these regulations. 

I also think it would be important for CORA to be able to propose 
alternate ways of achieving the regulatory goals. I think that there 
are many ways to do something, and just like in our business, we 
cannot do things the same way that we have always done them. 
We have to keep looking at new ideas and go back and look at 
what we have done for years and maybe see if it is still appro- 
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priate. I do not see why it would not be appropriate for government 
to look at old regulations and see if they are really useful anymore. 

In summation, I believe that American business people truly 
want to do what is right for their employees, their customers, and 
their country. The Congressional Office of Regulatory Analysis and 
the Regulatory Right-To-Know Act would provide all Americans, 
from Members of this Committee down to my employees and me, 
an opportunity to have a more open and honest debate based on 
more objective information about how regulatory agencies reach 
their decisions. We all want to do what is right, but in today’s com- 
petitive global environment, we simply cannot afford to waste time 
and money on the wrong regulatory solutions. 

I would be happy to answer any questions you may have. 

Chairman Thompson. Thank you very much. Dr. Litan. 

TESTIMONY OF ROBERT E. LITAN/ PH.D., DIRECTOR OF ECO- 
NOMIC STUDIES AT THE BROOKINGS INSTITUTION AND CO- 
DIRECTOR OF THE AEI-BROOKINGS JOINT CENTER FOR 

REGULATORY STUDIES 

Mr. Litan. Thank you. I appreciate being here again today. I am 
especially grateful that you invited me here to be reunited with my 
college debate partner. Professor Shapiro, whom I have not seen in 
30 years. We are still debating after all these years, and it turns 
out we are now on the opposite side. 

I will get right to the bottom line. Both of these bills are good 
legislation and they should be passed, although in our written tes- 
timony, we have some suggestions for modification. 

The case for S. 59 is simple. Congress and the public deserve to 
know on a regular basis, the same annual basis on which the budg- 
et is prepared, the estimated impacts of Federal regulatory activity, 
in total, by agency, and by major program. 0MB has been doing 
most of this, as we just heard, at the behest of Congress for the 
past 2 years. They should keep on doing it. 

Now, in our testimony, we review some of the objections to this 
that we are likely to hear in a few minutes, and I will be happy 
to take those up in Q and A. But the basic message I will leave 
you with at this point is that these objections remind me of gen- 
erals who are fighting the last war. The war over the usefulness 
of benefit-cost analysis is over. The government has been doing it 
for 25 years, although imperfectly. 

The right approach is in S. 59, which sets up a process that will 
make the government do it even better, rather than to just simply 
throw one’s hands up and say that analysis cannot or should not 
be done. If anything, there is a need to do more cost-benefit anal- 
ysis of on-budget programs as well as regulatory programs. 

Mr. Chairman, I just finished serving as the main writer for a 
report by the President’s Commission on Capital Budgeting that 
had bipartisan membership. Republicans and Democrats, and one 
of those recommendations in the report was that all major Federal 
programs, budget programs, should have a cost-benefit analysis 
performed on them. That same logic, it seems to me, easily carries 


^ The joint prepared statement of Mr. Hahn and Mr. Litan appears in the Appendix on page 
91 . 
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over to the regulatory sphere, illustrating again strong bipartisan 
support for this concept. 

The proposed CORA legislation would further improve matters 
by giving Congress in the regulatory sphere what it has long had 
in the budgetary arena, namely a source of independent analysis 
on the impacts of regulatory activity, which, as you have noted, are 
now quite substantial. 

As useful as the regulatory review by 0MB is, and with all due 
respect to Mr. Arbuckle and his team, whom I admire and once 
worked with from afar, 0MB faces inherent political constraints 
that prevent it from providing Congress and the public with totally 
independent analysis. If you need any evidence of this, you do not 
have to look any further than the GAO report which just came out 
today which documents in thorough detail that 0MB is constrained 
because it is part of the same administration as are the agencies 
that are issuing the rules that Congress mandated originally ought 
to be written. 

In my few remaining minutes, I will just tick off a few sugges- 
tions for modification of the proposals. I may not get through all 
of them, but they are in the testimony. 

First, on S. 59, we suggest that 0MB ought to be required to rec- 
ommend in its annual report some minimum number of regulations 
or programs that ought to be reformed or eliminated. This does not 
override the current policy making process, as implied in Mr. Ar- 
buckle’s testimony. In fact, if anything, it just simply directs how 
the policy making process should proceed within the administra- 
tion. 

Second, 0MB should be similarly required to identify some min- 
imum number of regulations where its assessment of the likely im- 
pact of regulation substantially differs from that of the agency. 

Third, in a similar vein, the bill should require 0MB to review 
the regulatory analyses of a selected number of existing rules each 
year. This would help start to develop some estimates independent 
of those of the agencies. 

Fourth, the bill should make clear that the estimates are to be 
stated in monetary terms, to the extent practicable. 

And fifth, the Congress should take into account in setting agen- 
cies’ annual appropriations the degree of agency compliance with 
OMB’s guidelines for reporting costs and benefits. 

Let me conclude with a few thoughts on CORA. Briefly, we do 
not believe that CORA should do its own regulatory analyses of 
every rule, as the Shelby-Bond draft would mandate. This simply 
would duplicate what is already going on in the agencies. Instead, 
we think that CORA should perform the same kind of broad review 
of options and analysis that 0MB now conducts, but CORA will be 
more independent. 

We also suggest that CORA not review non-major rules and that 
it confine its assessment to major rules and focus also on the 0MB 
annual report. 

You raised this question in your Q and A with Mr. Arbuckle 
about when CORA should get involved. We suggest in our testi- 
mony at the notice of proposed rulemaking stage and that the bill 
ought to encourage CORA to file comments in the rulemaking 
record. It does not have to do it because it is always going to put 
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out a final report at the end, but I would suggest that if CORA is 
putting these comments on the record, it will become the 800- 
pound gorilla of commentors. 

The agencies will pay more attention to CORA, it seems to me, 
than probably anybody else, and, in fact, what will happen over 
time is that the agencies will pay so much attention to Congress 
through CORA that it will, I think, eliminate or substantially re- 
duce the number of rules that are challenged in court. This is be- 
cause if a rule is issued and CORA basically says “fine” at the end 
of the day, it will make it much more difficult for those who are 
challenging rules to actually sustain their challenges in court. So 
if anything, a CORA will streamline the regulatory process and at 
the same time give Congress the source of independent analysis 
that I think you need and deserve. Thank you. 

Chairman Thompson. Thank you very much. 

Unfortunately, I have just a few minutes left on a vote that is 
occurring right now. If you will bear with me, let me go over and 
vote just as quickly as I can and then I will return and we will con- 
tinue. Thank you very much. 

[Recess.] 

Chairman Thompson. Mr. Weidenbaum, we are especially hon- 
ored to have you here with us today. Thank you very much, and 
proceed with any statement that you would like to make. 

TESTIMONY OF MURRAY WEIDENBAUM, PH.D.,i CHAIRMAN, 

CENTER FOR THE STUDY OF AMERICAN BUSINESS, WASH- 
INGTON UNIVERSITY 

Mr. Weidenbaum. Thank you, sir. It is a great pleasure to be 
here, Mr. Chairman. 

The legislation you are considering will raise the level of public 
understanding of a very important area of public policy. Here is the 
case for S. 59 in a nutshell. Neither benefits nor costs of regula- 
tions show up in the totals of Federal spending or taxation, but the 
amounts are very substantial, totaling many hundreds of billions 
of dollars every year. The public has a right to know this informa- 
tion on a regular basis. Regulation affects so many aspects of our 
lives, economic factors, such as employment, inflation, productivity, 
and competitiveness, as well as social factors, such as the environ- 
ment, consumer and employee safety. 

Some say that data on re^latory benefits and costs are not reli- 
able. Let me hit that one right away. As a pioneer in developing 
this information, I am aware of the shortcomings and also the 
progress made. But, Mr. Chairman, criticism is still leveled against 
the data on the gross domestic product, yet the government goes 
on to produce that information and it is used for essential decision 
making in both the public and the private sectors. 

If you really want to see shortcomings in the data, look at the 
budget that the Congress acts on. Treasury’s projections of capital 
gains taxes and corporate income taxes are often way too high or 
way too low. Similar problems arise on the spending side. Esti- 
mates can be way off for credit programs, the CCC (Commodity 
Credit Corporation) military procurement, and entitlements. 


^ The prepared statement of Mr. Weidenbaum appears in the Appendix on page 108. 
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But whatever the limits, this kind of data is useful, as are the 
data on benefits and costs of regulation. That has alerted the pub- 
lic to the huge magnitude of resources involved. I see no reason to 
deprive the public of this vital knowledge. 

And there is a positive feedback effect, as we learned in the 
budget data. By making permanent the temporary requirement for 
an annual regulatory accounting, S. 59, likewise, will encourage 
the Executive Branch to develop a better database. 

Let me hit just a few procedural details. 0MB reports, in re- 
sponse to the Stevens Amendment, lack the data that we need on 
individual regulatory agencies and programs. Thus, Section 4(a)(1) 
in your bill is badly needed. But I think we need to be sensitive 
to the concerns about the load you are imposing, so I would say 
going on to include distributional effects generates too large a re- 
search burden that would delay the entire effort to measure bene- 
fits and costs. I urge you to eliminate it. 

Likewise, 4(a)(2) seems to require extensive research on the indi- 
rect effects of Federal rules. I think, instead, estimating costs and 
benefits should get priority. That is a big enough job. Analysis of 
impacts could rely on studies prepared by private researchers. 

On the other hand, there is merit in estimating future costs and 
benefits. Given the burden imposed by S. 59 to prepare historical 
data, I urge you to phase in this requirement. Advance warning 
will give the agencies time to develop new methodologies. 

Chairman Thompson. Excuse me. Phase in which requirement? 

Mr. Weidenbaum. Phase in the requirement for making forecasts 
of future benefits and costs. That will take time to develop, so per- 
haps you can phase in the aggregate projections in the year 2003, 
projections by agencies in 2004, estimates by program element in 
2005. 

Yet Section 7 on peer review, I think, is essential to enhance con- 
fidence in the data. But peer reviews usually involve more than one 
peer. I urge the Committee to provide for two or more. Several pub- 
lic policy research centers have the required capability. 

Turning to the companion bill about CORA, an expanded flow of 
regulatory data means that Congress, I think, really needs its own 
staff to analyze the information, but I do not believe bills like S. 
1675 go far enough. After all, this proposal is limited to improving 
the way agencies write regulations. But key decisions on regulation 
occur earlier. When you all write an OSHA Act or a new Clean Air 
Act. There is an information gap here, I suggest that each Congres- 
sional Committee when writing a regulatory statute should con- 
sider the expected benefits and costs and that data should be pro- 
vided by CORA. 

Where do you put CORA? It could be independent. It could be 
part of CBO. There are pluses and minuses on both of that. But 
I think the substance is important. It should focus both on the 
early stage where Congress is writing a new statute and on the lat- 
est stage where under SBREFA (Small Business Regulatory En- 
forcement Fairness Act) you are reviewing proposed regulations. 
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Accompanying my formal statement is the CED report on mod- 
ernizing government regulation, which covers that in more detail. 
As you might suspect, I helped to write it.^ 

To summarize quickly, enacting S. 59 and establishing an Office 
of Regulatory Analysis would be important improvements. It is 
gratifying to see the bipartisan nature of these bills and of their 
Congressional supporters. Their enactment would raise the infor- 
mation level of deliberations on regulation and might even lower 
the decibel level. Thank you very much. 

Chairman Thompson. Thank you very much. I appreciate it. 

Professor Shapiro. 

Mr. Shapiro. Thank you. When I debated with Bob Litan, I usu- 
ally tried to go second so I could do any necessary clarifications 
that were necessary, and I am happy to play that role again. 

Mr. Litan. We were on the same team then. 

Mr. Shapiro. Even more necessary. 

Chairman Thompson. You have to keep in mind, you only have 
a few minutes here. 

TESTIMONY OF SIDNEY A. SHAPIRO^ VISITING SCHOLAR, 

SCHOOL OF POLICY AND ENVIRONMENTAL AFFAIRS, INDI- 
ANA UNIVERSITY 

Mr. Shapiro. Bob Litan suggested maybe I and others who have 
reservations about S. 59 are fighting the last war, and I do not 
think that is necessarily the case. Clearly, as he said, cost-benefit 
analysis is here to stay. But the issue is what to do with it in light 
of its real limitations on what economics and economic data can 
teach us. How do we best use the numbers in light of the very real 
limitations we understand and know about to make all of us a little 
smarter in terms of how we do regulation? 

Second, most of what we want to know about regulation deals 
with individual rules. Cost-benefit analysis is particularly revealing 
when we go rule-by-rule and look at the particular benefits and 
costs that they may yield. Yet S. 59 is not about rule-by-rule cost- 
benefit analysis. It is about aggregate or total costs and benefits, 
and when those are compiled, particularly in light of the real limi- 
tations of the data, I think it has very little to teach us about the 
merits of particular policy disputes. 

I would also like to mention Dr. Weidenbaum’s point about the 
gross national product. During the break, I was getting a very in- 
teresting economics and historical lecture from him, very inform- 
ative — always good to be a student — about those numbers, and as 
he mentioned in his testimony, there are certainly limitations 
about those numbers, and yet we use it, and of course we do. 

But this is a little bit different in two ways. First, as you heard 
from 0MB, there is a diversion of resources here. If we produce 
these numbers, we cannot be doing other things. So we have to 
weigh the value of these numbers and what they have to say and 
what we can get out of them versus other things that agencies can 
be doing, particularly their statutory mandates of protecting the 
American public. 


^The report referred to appears in the Appendix on page 260. 

2 The prepared statement of Mr. Shapiro appears in the Appendix on page 114. 
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Also, there is the matter of understanding what these numbers 
finally mean. Will the production of regulatory accounting teach 
the American public about costs and benefits of regulation? Well, 
sure, to some extent. But, on the other hand, if you only produce 
numbers, if you only have tables and tables of numbers, you lose 
in a very real sense important qualitative information that is also 
necessary to assess the costs and benefits of regulation. 

In that regard, I would point to EPA’s Section 812 study, which 
was mandated by Congress. EPA was told to estimate the total 
costs and benefits of the Clean Air Act, and it did so and it is con- 
tinuing to do so, and it produced a very thick study its first time 
out. The study was subject to extensive peer review. That is really 
the way to do regulatory accounting, to my mind, because EPA in 
a qualitative sense as well as a quantitative sense was able to de- 
scribe the costs and benefits. 

I would note also from the EPA’s study that this type of regu- 
latory accounting does not come cheap. The study took 7 years to 
complete, cost millions of dollars, and I would guess S. 59, which 
is much more ambitious, would cost even more. 

I would also point out that when EPA went to estimate the bene- 
fits, because of data limitations, the best they could do was esti- 
mate that the total benefits were somewhere between $5.6 and 
$49.4 trillion, a huge magnitude. Because of that, we really do not 
learn much about the clean air program, or we certainly do not 
learn as much as focusing on individual policies and policy choices. 

In light of these limitations, I would urge some degree of mod- 
esty is necessary, that we proceed slowly to try to total up these 
costs and benefits, and I would urge second that we need to find 
better ways to mix qualitative and quantitative information so that 
the numbers we produce are accurate and helpful representations 
and pictures of the regulatory process. 

Chairman Thompson. Thank you very much. Dr. Bass. 

TESTIMONY OF GARY D. BASS, PH.D.,i EXECUTIVE DIRECTOR, 

OMB WATCH 

Mr. Bass. Thank you, Mr. Chairman. I think one thing that 
might be helpful is if I go back and trace some of the elements of 
the regulatory accounting bill and that might help to identify why 
we oppose both the accounting bill as well as the CORA bill. 

Going back to the original Stevens rider, as I understand it, 
there were four requirements: An estimate for total annual costs 
and benefits of regulations; an estimate of the costs and benefits 
of rules having an annual impact of $100 million in costs or more; 
a third requirement to do direct and indirect impacts on private 
sector. State and local, and Federal Government; and then, fourth, 
recommendations for reform or repeal. 

My understanding of the history is that Senator Stevens, who 
authored it. Senator Roth, Senator Glenn, and Senator Levin had 
a number of exchanges that emphasized that there was no need for 
new research. The idea was to rely on existing materials. I pulled 
out Senator Levin’s comments saying the amendment simply di- 
rects OMB to pull together information that it already has on exist- 


^The prepared statement of Mr. Bass appears in the Appendix on page 130. 
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ing Federal regulatory programs and to use that to estimate the 
total annual costs and benefits. He said, in fact, that is why he was 
supporting it. 

And in the next year, when Congress again adopted the Stevens 
language, Mr. Chairman, you reiterated at that time you did not 
expect to increase the workload on 0MB, that they could rely on 
existing studies. 

It was after that that 0MB published its second report, which 
warns very carefully that, “We still believe that the limitations of 
these estimates for use in making recommendations about reform- 
ing or eliminating regulatory programs are severe. Aggregate esti- 
mates of the costs and benefits offer little guidance on how to im- 
prove the efficiency, effectiveness, or soundness of the existing body 
of regulations.” That echoes what Professor Shapiro was just indi- 
cating about the need for doing individual reviews and what we 
heard yesterday in the discussions of S. 746. 

Despite this, the third regulatory accounting rider changed dra- 
matically. And by the way, I should mention, I am very pleased 
that today there was a hearing, because there has been no previous 
hearing on this subject. 

In the third rider, I want to point out five changes. First, you 
changed it from an annual process to every 2 years instead. 

Second, the total annual costs and benefits requirement ex- 
panded in a number of ways to cover both rules and paperwork and 
require aggregate estimates by agency, by agency program, and by 
major rule. With these new requirements, you included the clause 
“to the extent feasible.” 

The third change was under the direct and indirect impacts. You 
dropped “direct and indirect” impact and just said look at impacts. 
You also dropped the Federal Government, the private sector and 
added wages and economic growth and tribal governments. 

Fourth, you added this notion that 0MB is to provide guidance 
to standardize cost-benefit measures. 

And fifth, you had a requirement that the 0MB guidance, as well 
as the accounting report, must be subjected to peer review. 

Under this bill, you again expand and change significantly what 
was done last year in seven distinct ways. First, you go back to 
making it annual. 

Second, you drop the clause “to the extent feasible” when doing 
the annual estimate. Now, that is critical from our perspective be- 
cause, while there are numbers for major rules on costs and bene- 
fits, there are no cost-benefit analyses done for non-major rules. 
With the language “to the extent feasible,” 0MB, and the agencies, 
did not have to create new research. By dropping that, S. 59 re- 
quires a whole new set of data. In addition, while you mentioned 
earlier today that under the Paperwork Reduction Act there are 
burden estimates, there are not cost-benefit numbers, so the agen- 
cies or 0MB would be required to generate those kinds of numbers 
anew. 

Also under the annual estimate, you added a new category called 
program elements, which are related components. So there is an 
additional estimate there as well. 

Under the impact section, you have reintroduced direct and indi- 
rect impacts, even though 0MB highlighted the importance and 
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mentioned repeatedly that doing indirect impacts is very difficult, 
if not impossible, to do. 

You added back in the private sector to look at, a very com- 
prehensive piece. 

And then, unlike the discussion on S. 746, you made a major 
point in this bill to emphasize quantified net benefits. Now, 0MB 
points out in its research and its reports that the only way to do 
net benefits is to monetize all factors. You are moving more in that 
direction. 

Fifth, all of this covers the 4 preceding years. 

Sixth, you propose the peer review is to be done by an outside 
entity as though the Federal Government is not competent to do 
it. The GAO report that has been referred to today identifies seven 
leading experts who would be likely peer reviewers, all of which 
have a very conservative viewpoint. 

Most interesting, though, is the seventh point in this bill, which 
is that, unlike public comments which are to be considered by 
0MB, you would require the peer review materials to be used by 
0MB, not just to be considered. 

All of this moves far away from the original intention of not gen- 
erating new research and would clearly grind agencies to a halt. 

Let me make three comments about CORA. What you propose is 
to have CORA do in 45 days a regulatory impact analysis, but it 
takes agencies years to do. 

Second, you require CORA to generate regulatory options that 
would achieve the same regulatory goal but at a lower cost, which 
is a completely different standard than what agencies must go 
through. On top of this, it raises serious questions about political 
manipulations and activities. 

Third, the whole office would be highly political in the sense that 
the Director would be appointed by the Majority Leader and the 
Speaker. 

One last comment I want to make about CORA. You referred to 
this as a question earlier: Is this like the budget process? I would 
argue it is not like the budget process. In that case, the Executive 
Branch proposes, you. Congress, dispose. In the case of the re^- 
latory process, you generate the law and it becomes the Executive 
Branch’s responsibility to implement that law or execute it. You 
have oversight at any point in that process, through hearings, 
through legislation, any approach you want. So it is different than 
the budget process and I would not make them identically com- 
pared. Thank you. 

Chairman Thompson. All right. Thank you. 

Let us address the question of whether or not this is going to re- 
quire a lot of new resources. You said. Dr. Bass, grinding agencies 
to a halt, and you point out that we have expanded the scope of 
the statutes as we have gone along. The question arises, do the 
agencies have the tools? What tools do they have now in order to 
comply with the statute, were it to become law? Are they available 
now? What kind of burden would be imposed on them? 

Dr. Litan, do you have any thoughts on that? 

Mr. Litan. Well, the amount of cost obviously depends on the 
scope of what 0MB is asked to do on S. 59. My guess is that to 
faithfully provide the disaggregated estimates, not only just the to- 
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tals but the agency and the program numbers, there may be some 
additional expenditures. I cannot tell you how much. Your Com- 
mittee can ask 0MB for them. My view is it is money well worth 
spending. If it is several extra million dollars, it is a drop in the 
bucket compared to hundreds of billions of dollars that we impose 
on the private sector. 

The second thing I would add is that if you have a choice in 
terms of where to spend the money — and don’t have sufficient 
funds to spend more money both on a CORA and more analysis at 
0MB — I would give higher priority to creating CORA because you 
are more likely to get greater bang for the buck in terms of having 
another independent estimating body out there. So I would give 
priority to CORA. 

Ideally, of course, I would spend money on both agencies. I do 
not think you are talking huge numbers, maybe $5 or $10 million. 
These are rounding errors in the overall size of the budget. 

Chairman Thompson. What about, expanding on that a little bit. 
Dr. Weidenbaum, what about the ability of the government? This 
kind of runs into my basic notion that we oftentimes think we 
know more than we really do, that we do not appreciate our own 
limitations and we feel like if we can apply the right green eye 
shade method to a problem, we can figure it out forever, and it 
never works out that way. What about the question of whether or 
not we really do have the tools to make these assessments? 

You talk about the progress in terms of cost-benefit analysis and 
how that is the current thinking now, although we are still having 
trouble getting that implemented in terms of major rules. But espe- 
cially in light of the fact that we are talking about non-quantifiable 
costs as well as benefits, is it feasible, does it really help us when 
we roll in the quantifiable and the non-quantifiable all in the same 
number? Can we really do that? Does it really mean anything? Is 
the state of the art, as it were, such that we can get something that 
is meaningful to us? 

Mr. Weidenbaum. First of all, I think that we need to be sen- 
sitive to the serious concerns that have been expressed at this 
hearing about the burden, and as you put it, the availability of re- 
sources to carry out all this analysis. Personally, I think the num- 
ber one priority should be estimating the benefits and costs of Fed- 
eral Government regulation. That is a tall order in itself. All the 
other, frankly, nice-to-know information, the direct, indirect im- 
pacts, I would put aside for later. It is not that they are not impor- 
tant, but you cannot do everything at once. 

But if you devoted 1 one-hundredth of 1 percent of the likely 
total cost imposed by regulation, 1 one-hundredth of 1 percent of 
that to analysis, you would have a tremendous pot of money, more 
than is feasible to spend. So we are talking about devoting a very 
relatively minute amount of money. 

Do we have the resources? I think if you focus laser-like just on 
that one point, estimating benefits and costs, and I think you are 
right in here, you do have, contrary to what one of the witnesses 
said, you do specify that you want benefits and costs by major rule. 
That is Section 4(a)(1)(C). The reason you need that is that is the 
bread and butter, that is the basic building block for all the other 
data, whether it is by agency or in the aggregate. 
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Can it be done? Yes. Are there difficulties? That is why I talked 
about all the difficulties we still debate about the gross domestic 
product, about the balance of payments. You know, if the two wit- 
nesses, interestingly, to my left, were around when the Congress 
was considering the Budget and Accounting Act of 1921 and all 
your predecessors took them seriously, we would not have a mod- 
ern budget process today. Are we in better shape now in dealing 
with regulation than our forbearers were in estimating revenues 
and all that back in 1921? I think the answer is yes. We have ad- 
vanced the state of the art. 

I hope that a stripped-down version of S. 59, deferring all the 
nice-to-know but items not directly related to benefits or costs of 
regulation, a stripped-down version be voted on so the task can get 
going right away. 

Chairman Thompson. Let me make sure I understand what your 
recommendations are. First of all, the distributional effects, you do 
not think that is necessary? 

Mr. Weidenbaum. Not at this stage, no. 

Chairman Thompson. Dr. Litan, would you agree with that? 

Mr. Litan. I agree. 

Chairman Thompson. Also, as I understand it, under Section 
4(a), costs and benefits, first in the aggregate, second, by agency, 
agency program and program element, would you leave that in? 

Mr. Weidenbaum. Yes, sir. 

Chairman Thompson. Third, by major rule, you indicated you 
would leave that in? 

Mr. Weidenbaum. Yes, sir. 

Chairman Thompson. Then we get to two here, and I take it that 
you would eliminate that, an analysis of direct and indirect impacts 
of Federal rules on State and Federal and local government 

Mr. Weidenbaum. Correct. 

Chairman Thompson [continuing]. The private sector, small 
business, wages, economic growth. Is that what you were 

Mr. Weidenbaum. In good measure, that is already taken up in 
the estimates of benefits and costs. So I would not have a second, 
in a sense, competitive set of analyses. Focus on estimating the 
benefits and the costs. 

Chairman Thompson. You are getting more speculative there, I 
mean, just to use a lay term. It seems to me like when you get into 
this, you are getting more speculative. 

Mr. Weidenbaum. That would be fine for a narrative section, 
where 0MB could pull together a great variety of studies done by 
private researchers on direct and indirect impacts. But 0MB and 
the agencies themselves would not be developing this de novo. 

Chairman Thompson. Let us turn the page now, at least the way 
my statute is drafted here. Section 4(b), benefits and costs, it says, 
to the extent feasible, the Director shall quantify the net benefits 
and net costs under Section (a)(1). How do you view that? 

Mr. Weidenbaum. Well, I interpret that as follows. If in the 
given program the non-quantifiable, the verbal benefits or costs are 
so substantial they overshadow the measurable, then it is not fea- 
sible to do the net benefit. That says, just quantifying is not useful 
where the non-quantifiable is so important. I do not know how you 
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would legislate common sense, but my interpretation of this is com- 
mon sense would go a long way. 

Chairman Thompson. Mr. Dyer. 

Mr. Dyer. Well, I would just like to make a comment that I 
know in Washington you are very concerned about the money that 
is spent. You have got to work on your budget. But I am on the 
receiving end of these hidden costs and these burdens, and looking 
at the tremendous costs that our regulations put on our economic 
activity, I am reminded of an expression that we have at work. I 
do not want a dollar waiting on a dime. I think the amount of 
money that we would spend delving into these matters a little more 
would be well spent if it can save some unnecessary regulatory bur- 
den. 

Chairman Thompson. I appreciate that, too, and I was looking 
at some figures here. One study by the Small Business Administra- 
tion found that in small companies with less than 20 workers, the 
annual cost of regulation is about $5,500 per worker. By contrast, 
the SBA study found that the regulatory cost for large companies 
with over 500 workers is about $2,900 per worker. So this impacts 
on you guys more than it does anybody else, really. That is why 
I am glad to have you here today. 

Mr. Weidenbaum. I am also glad you are citing the work by Dr. 
Tom Hopkins, who is a distinguished adjunct scholar at our Center 
for Study of American Business. We both appreciate your plug. 

Chairman Thompson. Glad to do it. 

Mr. Bass. Mr. Chairman, in the spirit of debate, could we re- 
spond to some of that? 

Chairman Thompson. Yes. I was getting ready to go back to you, 
but just go ahead. 

Mr. Bass. I would like to make five points based on the conversa- 
tions that just happened. One is that, looking at the Congressional 
Budget Office’s figures, a cost-benefit analysis costs about $570,000 
on an average. Just doing some very quick math based on a piece 
of work that was out on the front table by Angela Antonelli of the 
Heritage Foundation, she seems to indicate that there are about 
4,000 to 5,000 rules per year. That means over $2 billion would be 
spent on doing cost-benefit analysis, not including paperwork. That 
is assuming that all rules receive a comprehensive CBA. The point 
would be that we are talking about a sizeable amount of dollars 
and resources for the agencies. 

Second, I am very intrigued by Dr. Weidenbaum’s idea of retro- 
spective review of rules, in part because we do not have an oppor- 
tunity, as you heard at yesterday’s hearings, to reassess the kinds 
of costs that the market takes on in making adaptive changes to 
lower the cost of actually doing a regulation, and there was some 
research that was referenced in several of the testimonies to make 
that point. So I am intrigued about the looking back and reas- 
sessing costs. 

Third, in terms of the net benefit issue, in the 0MB report, on 
Table 3 — I just pulled it out — what they do here is very interesting. 
In coming up with net benefits, 0MB does not include a quantifi- 
able number for lives saved because they say that an assessment 
of net benefit requires subtracting the benefits from the costs. 
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which means they have to monetize all factors. If we do not mone- 
tize, then we cannot get to the net henefits. 

The fourth point is if there is a lack of information, as several 
of the panelists have suggested, about major rules, about individual 
rules and about the impact of costs and benefits, go to GAO’s web 
site. Already, this information is all up there, freely and widely 
available. 

The last point I would make is about the issue of distributional 
effects. I believe where it is in your bill is under the definitions of 
cost and benefits. I would be concerned that in dropping it, there 
would be nothing that addresses equity. And if distributional ef- 
fects was intended to reach that path, one would want to be sure 
to include something that addresses equity concerns along those 
lines, much like the Executive Order 12866 does already. 

Chairman Thompson. Thank you. 

Dr. Shapiro, did you have any comment on that? 

Mr. Shapiro. Thank you, Mr. Chairman. I appreciated your com- 
ment earlier about inquiring whether we are adding layer upon 
layer here and just how much we will get for the additional layers. 

When one goes to total up the costs and benefits, if we had indi- 
vidual agency estimates of every cost and benefit of every regula- 
tion, then I suppose it would be a simple accounting function. But 
much of today’s regulations are based on rules that were passed 20 
years ago, 25 years ago, when, for good or bad, we did not do as 
good a job of estimating the costs and benefits. 

So as to that historical data, which still have ongoing costs and 
benefits, we really do not have the costs and figures. The academic 
studies have done their best to estimate those, but they are full of 
tremendous gaps and 0MB discusses those gaps when it tries to 
pull together the historical data. 

Now, for the more recent rules, we do have estimates of costs and 
benefits for the major rules, but as Dr. Bass just pointed out, not 
for the minor rules. Even there, however, when you ask, do agen- 
cies have the tools necessary, it is a tough job to estimate indi- 
vidual costs and benefits for any one rule, which explains in part 
the high cost you just heard about of $570,000. 

Let me just offer one example. It is often the case that it is dif- 
ficult to come up with precise estimates of risk. How much risk are 
people at because of some ongoing industrial activity? I noted ear- 
lier the EPA study of the Clean Air Act benefits ran from about 
$5 trillion to $200 trillion because of the imprecise nature of the 
numbers risk assessors give us. 

Chairman Thompson. And they decided the benefits were about 
40 percent of the gross domestic product, I believe, did they not? 

Mr. Shapiro. There you go. Someone once tried to put a number 
to this. Unfortunately, this example is now kind of dated because 
of the budget surplus, but an economist once explained, or a risk 
assessor once explained, that these risk assessments are so impre- 
cise that if you take the lower bound and the upper bound, it is 
the difference between a cup of coffee and paying off the national 
debt. We simply lack those numbers, so we are forced to retreat to 
qualitative factors. 

Chairman Thompson. But they are out there and you know 
when you are going to put those numbers out. I would say in EPA’s 



28 


case, for example, they have received a tremendous amount of criti- 
cism and even ridicule about some of the numbers they have come 
out with. Is not there a salutary benefit to knowing that when you 
put numbers out, that the best people in the world are going to be 
out there and looking at them and commenting on them and so 
forth? Does that not produce something in the mental processes 
that has benefit? 

Otherwise, you are totally at the mercy — nobody is accountable. 
Nobody really ever has to worry about it. I say nobody is account- 
able, but we all know that there are a lot of different ways to hide 
the ball from an administrative process standpoint. Does it not 
have some good effect to know that you are going to have to put 
it out there and have your peers commenting on it? 

Mr. Shapiro. Yes, sir. Absolutely. We should be as smart as we 
can be, and to the extent we have numbers, we ought to look at 
them for what they are worth. 

Chairman Thompson. Going back to yesterday, by the way, how 
do you feel about cost-benefit analysis in general? Yesterday, we 
were talking about cost-benefit analysis for major rules, risk as- 
sessment, and so forth. I would be interested in how you and Dr. 
Bass feel about that in particular. 

Mr. Shapiro. Agencies do it. They are required by 0MB to do it 
and I think that is very salutary. I would point out two things, 
however. 

First, as I just mentioned, agencies have to deal with the data 
they can get within the time frames they have to operate. As a re- 
sult, various agencies have adopted slightly different ways of doing 
cost-benefit analysis because they are forced to these different ac- 
commodations given their differences in situation and availability 
of data. I think they do the best they can. We can always try to 
do better. 

When you go to aggregate those, as this bill does, you have a bit 
of adding up apples and oranges because we do not have a common 
methodology, and were 0MB to impose one, we run up against the 
constraint I just mentioned, which is the adaptation. 

Chairman Thompson. Well, that is what they always say. Our 
situation is different. We need to apply our own methodology and 
all that. GAO does an analysis of it and finds that very, very often, 
the Executive Order is ignored, in total or in part. 

But my point is, whether or not you agree with the legislation 
or not we were discussing yesterday, the idea that they ought to 
be doing a cost-benefit analysis, consistent with the Executive 
Order, anyway, is a good idea. 

Mr. Shapiro. Yes, sir. 

Chairman Thompson. Do you agree with that. Dr. Bass? 

Mr. Bass. If your bill S. 746 only did that, we would not have 
been having the heavy debate that we were having. I think that 
there is not any question that agencies are currently required to 
do cost-benefit analysis for major rules. They should be doing it for 
those. 

Chairman Thompson. Do you know, do you have an opinion or 
do you know whether or not they are doing a very good job in car- 
rying out the Executive Order? 
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Mr. Bass. Well, no, I do not have a qualitative sense of how that 
is done. I know that GAO did report that certain major rules were 
not reviewed by 0MB. There certainly should be greater oversight 
on the part of Congress to ensure compliance with that. The point 
I was going to make is not just solely whether cost-benefit is done, 
which is an economic tool. Regulatory decisions also should be 
made in the context of a number of other factors that an agency 
should be considering that may not be economic in nature. 

Chairman Thompson. What, that would not be either quantifi- 
able or non-quantifiable, what in addition to that should they be 
considering? 

Mr. Bass. Oh, I believe that when we start to discuss issues 
around the benefits that are derived from environmental protection 
or from worker protection 

Chairman Thompson. That is non-quantifiable. 

Mr. Bass. I am sorry. What? 

Chairman Thompson. That is non-quantifiable. I mean, that is 
covered. 

Mr. Bass. I understand that. The question that I was referring 
to, though, is how would you do an economic cost-benefit analysis 
and then derive in S. 59 a discussion about net benefits. That 
would be hard to do on the non-quantifiable side. You would ulti- 
mately have to monetize that, which is what 0MB actually did, in 
order to come up with it. 

Chairman Thompson. S. 59 says to the extent feasible. 

Mr. Bass. Yes. 

Chairman Thompson. Dr. Litan. 

Mr. Litan. Yes. I want to tick off several responses. First, on the 
cost of doing all of this, Gary said, well, 4,000 rules times $570,000 
is $2 billion. In fact, we are probably only talking about major rules 
here and thus 30 or 40 major rules a year, so we are down to num- 
bers in the $15 to $20 million range. This is not a huge amount 
of money. 

The second thing is both Gary Bass and Sid Shapiro talk about 
the fact that there is all this historical data. We do not know a lot 
of this. Well, that is why in our testimony we suggest that your bill 
require 0MB to begin the process of going back and looking at 
some of these rules and redoing some of them itself. And you know 
what? Gary Bass and Sid Shapiro may be right. Some of those 
rules may be a lot cheaper than we thought, but you would like to 
know that. I also will bet you some of them are more expensive 
than we thought. 

Chairman Thompson. This all presupposes you are trying to 
knock something down. 

Mr. Litan. Exactly. 

Chairman Thompson. I mean, the fact of the matter is, all these 
things that we all are for, the benefits greatly outweigh the costs. 
So it really helps your cause, I would say, and protective legislation 
to be doing this, whether or not it is meat inspection or children 
smoking or whatever. 

My problem is that you start trying to add up the costs and bene- 
fits. You say, well, you cannot do that because you are not factoring 
in the non-quantifiable. You say, OK, we will factor that in. They 
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say, well, when you do that, it makes the numbers meaningless, so 
you cannot do that, either. That is kind of the objection we get. 

So the idea, I suppose, is to allow the regulator in his sole discre- 
tion to make those determinations and not have to explain why he 
is doing what he is doing. 

Mr. Litan. Well, we have an example in our testimony of how — 
it was a hypothetical — where you have got, let us say, $500 million 
of cost on a water pollution bill, $400 million of benefits, and then 
you have the non-quantifiable factor that this rule may just give 
you clean lakes and clean rivers, which you cannot put a number 
on, but you go ahead and adopt the rule anyhow. What the anal- 
ysis has done is that it allows you to at least implicitly value those 
non-quantifiables. You know they are at least worth at least $100 
million in this example. So I think the virtue of at least quantifying 
what you can is that it allows you to put a price tag on what you 
cannot quantify. 

Two more points. Despite all this debate, I do not think we are 
all that far apart. The bottom line of Mr. Shapiro’s testimony, oral- 
ly as opposed to written, because I think he was more strenuous 
in his written testimony than his oral testimony, is be careful and 
go slower. 

Mr. Shapiro. I am intimidated by the Chairman. 

Mr. Litan. OK. Well, something works. Oversight works. 

Chairman Thompson. I am just sitting here thinking about how 
many hearings we would have to have to have a hearing for every 
rule. 

Mr. Litan. But in any event, my point is that Mr. Shapiro is ba- 
sically saying, look, be careful, be aware, keep your eyes open be- 
fore going into this. But the reality is that does not seem to me an 
overwhelming objection to doing what you are proposing. 

Gary comes along with some very specific word changes, some of 
which I happen to agree with. I think I heard him say, take out 
“indirect,” add some words like “to the extent feasible.” Where the 
rubber hits the road is on monetization, OK? 

Now, the President’s Executive Order or OMB’s guidance already 
says that agencies should monetize to the extent feasible. Your bill 
does not even do that. In my testimony, I suggest you should add 
such language. You should copy the words that are in the Execu- 
tive Order, and as long as the words “to the extent feasible” are 
in there, it seems to me that should take care of Gary’s objection. 
Now, I may be pushing him too far 

Chairman Thompson. A lot of people prefer to have the Execu- 
tive Order down to use when it is convenient but not have it car- 
ried out and not have it be made law where it really means any- 
thing. 

Mr. Litan. No comment. 

Chairman Thompson. Let us move, if we may, briefly to the 
CORA. Gentlemen, Professor Shapiro and Dr. Bass, do you have 
problems with the concept that the Congress should become more 
involved in the regulatory process in this way? Obviously, there is 
a question as to when, if it gets involved, or when it should, to 
what extent that it should. Questions have been raised as to Con- 
gress meddling in the administration’s business, as it were. But, of 
course, it is all based on the laws that Congress passes and we 
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often find that the regulations are contrary to what our intent real- 
ly was and we passed legislation that would give us another crack 
at it. There are only so many hearing days in a year. 

What do you think the concept, regardless of how you would ap- 
proach it, the concept of Congress becoming more involved in the 
process in general? Is there any approach that you would support 
in that respect that we are not doing now? 

Mr. Bass. The answer would be yes. I do think, and I am mindful 
of the fact that you just said you have only so many days for hear- 
ings, but I do believe the oversight process is a critical one in order 
to educate you in the notion of developing any needed legislation. 

I also think that the appropriate way to handle the regulatoiy 
maze, if you will, are through the appropriate oversight commit- 
tees. That is, it is very difficult to deal with issues comprehen- 
sively. When there is a problem with the Clean Air Act, you should 
deal with the Clean Air Act, and on down the line. It is more effec- 
tive and will be more efficient in the long run. 

I also have a bit of a problem with Bob’s idea that a letter from 
Congress, or CORA as its substitute, to an agency becomes, as you 
say, the 800-pound gorilla. I think the Administrative Procedure 
Act was established to ensure some kind of even ground for every- 
one in the public to participate in the rulemaking. If just by percep- 
tion Congress’ letter has greater weight, you have then tilted the 
whole regulatory playing field enormously. 

By the same token, when you just asked the question about ac- 
countability, ultimately, it is not only Congress that deals with it, 
it is going to be the courts, and the courts are going to be guided 
by the Administrative Procedure Act. So there are many factors 
that have to be woven into all of this. 

Chairman Thompson. But for Congress to weigh in, of course, it 
would be helpful if they had a little more expertise than most of 
us have on some of these arcane rules, and for the courts to weigh 
in, I mean, the horse is way out of the barn then and it is very 
expensive. The question is whether or not it would not be better 
to have a little more input earlier on so that we might could avoid 
some of these problems. We know that in many areas, we are com- 
ing up with rules that are not only putting resources in the wrong 
places but are actually harmful in some respects. 

Mr. Bass. Mr. Chairman, I assume that in order to achieve that, 
you hire staff that are experts. Certainly, Paul Noe knows the sub- 
stance of the regulatory matters inside and out, and if he was on 
the Environment Committee, the staff would know the details of 
the particular legislation that they have oversight on. 

Chairman Thompson. Well, he is a man of many talents, but he 
is not a scientist and an expert in every regulatory area that could 
come up. 

Mr. Bass. Fair enough. I do not believe that CORA would have 
that same kind of expertise that you are looking for, and, in fact, 
if you take Bob’s numbers that he just did with my figure of the 
CBO cost estimate, you are talking about an institution that, at its 
minimum, would be $32 million a year, which is more than what 
CBO is. We are not talking about something that is trivial here. 

Chairman Thompson. Dr. Weidenbaum, you said you thought ei- 
ther a new agency or as a part of CBO. Dr. Litan, do you have any 
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thoughts about that? Again, part of me says the fewer new entities, 
the better. 

Mr. Weidenbaum. My preference is to 

Chairman Thompson. But on the other hand, CBO, I am not 
sure that what they are doing now would lend itself that readily 
to what we would be asking them to do here. 

Mr. Weidenbaum. The reason I suggest putting it under CBO — 
but that is not essential, it could be independent 

Chairman Thompson. That is something we have talked about. 

Mr. Weidenbaum. It uses a lot of the same type of talent. I am 
talking about micro-economists, particularly, people with a statis- 
tical bent. There would be a lot of mutual support from the existing 
portions of CBO for this new portion. Also, you would save an 
awful lot of overhead. So as a practical matter, you put this new 
organization under CBO, I think you will find it getting off to a 
start earlier than if it had to go through the whole motions of set- 
ting up a new separate agency in the Legislative Branch. 

Chairman Thompson. Dr. Litan, before I get off the subject to- 
tally, do you have any thoughts on the agencies’ compliance with 
the Executive Order? 

Mr. Litan. Only what I read, which is that it is imperfect. 

Chairman Thompson. OK. Dr. Shapiro, do you have on this lat- 
ter point we have been discussing with regard to CORA, first the 
bigger question, and then a preference as to whether, if you 
thought it ought to be done or not, if it was going to be done, how 
and where the responsibility might lie? 

Mr. Shapiro. Thank you. I would refer to the early years of 0MB 
and OIRA in the Reagan Administration. That was the first admin- 
istration to take regulatory oversight seriously. It was very con- 
troversial. It was very controversial for a lot of reasons, but one of 
them was the feeling of outsiders that there was a lot of dealing 
behind the scenes, that people were getting special access to the 
regulatory process through the back door of OIRA. Subsequently, 
OIRA published procedural regulations which made them account- 
able for their process and who comes in and who goes out. The 
Clinton Administration strengthened those procedures, so they are 
even more on the record. 

I mention that because we were talking earlier in the hearing, 
was talking earlier about when should Congress intervene, and I 
think the cause of the consternation over whether it should be be- 
fore a notice of proposed rulemaking is this very concern. If it is 
after the notice of proposed rulemaking, there is more account- 
ability, it is more open, everybody is dealing at the agency. At that 
point, and typically that is when Congress now intervenes to the 
extent, individual Senators or Congressmen want to have a say, 
and that seems to me maybe an important dividing line for that 
very reason. 

The other point I would make, if I may, is this: Some of the dis- 
satisfaction about agencies’ compliance with the Executive Order, 
I think, deals not with the compliance with the Executive Order 
but with the underlying situation that when agencies go to regu- 
late, their statutory missions are often tied to different factors than 
a cost-benefit test. Now, it is another whole debate whether we 
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should have regulation as a substantive matter, as the mandate 
tied to a cost-benefit test 

Chairman Thompson. Well, they are not very bashful about say- 
ing this does not apply to us so we are not going to do it and then 
going on. 

Mr. Shapiro. I understand. 

Chairman Thompson. It is not a real constraint. I do not think 
they are laboring under it in many cases. 

Mr. Shapiro. No, but the extent to which they get involved with 
this data is affected by their mission and their mission points them 
in a somewhat different direction. So they come out with results 
that some of the critics do not like. They point to that as a failure 
of the cost-benefit process, but, in fact, the agency is responding to 
its statutory mission and I do not see that as a criticism of the way 
they do cost-benefit analysis. I see that as 

Chairman Thompson. Part of its statutory mission is to follow 
the President’s Executive Orders, I would think, maybe not statu- 
tory, but there. Yes, sir? 

Mr. Litan. Yes. On CORA, two points. One is, how much would 
it cost? Not a $570,000 analysis again? We are talking about, in my 
framework, a staff that looks like OIRA, like 15 or 20 people, so 
cost that out at $1.5 or $2 million. Add some peer review panels 
and so forth. If you are telling CORA not to do its own regulatory 
analysis but, in effect, do the same kind of review that 0MB is 
doing, it is not $570,000 a rule. It is maybe several million dollars. 
It is not $32 million. 

Second, where should it be? I say in my testimony my preference 
would be to have it be its own agency. I fear that it could sort of 
get lost and have its influence muted if it were part of CBO. I also 
suggest that you ought to talk to Dr. Crippen about this, but I 
think there is some reservation within CBO about putting it there 
and worry that this would compromise its relationships with the 
agencies. So that is something that you will have to assess, I think, 
in private conversation. 

Chairman Thompson. Mr. Dyer, what do you come away with 
from all this? How big a part of this regulatory situation is a part 
of your life and doing business? 

Mr. Dyer. I can tell you, with my experience today, I will never 
order a BLT without wondering what it stands for. I have heard 
enough letters, all right. [Laughter.] 

I think that most business people complain and gripe when we 
are filling out some form from the Commerce Department or the 
Labor Department. It is an aggravation. My business has grown. 
I will be frank. I do not do much of that myself anymore, but I pay 
people that do and it would be a little better for my bottom line 
if I did not have to. 

Many of the regulations do not appear to make sense down at 
my end, and that may be because I am not very bright, I admit 
that, but we rely on trade associations and academic institutions 
to do the analysis. I think that what you are proposing would in- 
crease our confidence that what we do when we could be out play- 
ing with our kids is worthwhile. I do not believe business be- 
grudges doing what it needs to do to make our country better. We 
just want to make sure that we are not spinning our wheels. 
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Chairman Thompson. You hear a lot of stories about one-size- 
fits-all rules that just simply have no relevance to an individual. 
They look at it and they get cynical and pessimistic and anti-gov- 
ernment and anti-regulation and all that when we all know there 
are some things, as you say, you have kids that swim and canoe 
in that same water that we are trying to protect. 

Mr. Weidenbaum. Mr. Chairman, could I pick up a theme that 
Professor Shapiro raised? 

Chairman Thompson. Yes, sir. 

Mr. Weidenbaum. That is, the burden of all this regulatory re- 
view. I think he has got a good point there, which is why I think 
when the Congress finishes writing a bill like S. 59, you ought to 
economize on all the regulatory review mandates that you are im- 
posing. 

Chairman Thompson. Do a little cost-benefit analysis, in other 
words? 

Mr. Weidenbaum. Will the benefit-cost analysis pass the benefit- 
cost test? But there is a little hook to my point here. What is sauce 
for the goose is sauce for the gander. If we are all so enthusiastic 
about the agencies doing good benefit-cost analysis, I would think 
that the Congress when it is first writing a Clean Air Act or a 
Clean Water Act could use some of that good stuff, as well, 
perhaps 

Chairman Thompson. Now you started meddling again. [Laugh- 
ter.] 

Mr. Weidenbaum. Yes, sir. Guilty. But that would deal with the 
problem that a lot of these agencies are catching holy heck for 
things that they have no discretion over. You have tied their 
hands. 

Chairman Thompson. You are absolutely right. The classic case 
is the IRS. We pass these God-awful laws, overreaching, broad, and 
then beat them up for enforcing it. There is no question about that. 

So on that happy note, I want to thank you gentlemen. This has 
been an extended version here today, but it has been extremely 
helpful to us. I hope that we can stay in touch with each of you 
as we go along and come up with a good result. So thank you very 
much and we will stand in recess. 

[Whereupon, at 1:05 p.m., the Committee was adjourned.] 
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OPENING STATEMENT BY SENATOR GEORGE V. VOINOVICH 

Mr. Chairman, I commend you again for holding these important hearings on reg- 
ulatory reform both yesterday and today. 

Over the years, as a State legislator, a mayor and a governor I have become in- 
creasingly concerned about the unnecessary and burdensome costs that are imposed 
on our citizens and State local governments through Federal laws and regulations. 

Since 1994, I have worked closely with Members of this Committee — with you in 
particular Mr. Chairman — and the State-local government coalition to enact com- 
mon-sense legislation that would result in greater protection of public health and 
the environment while alleviating cost burdens on State and local governments and 
the private sector. 

As a nation, we spend vast sums on regulation. A report commissioned by the 
U.S. Small Business Administration estimates that regulations cost the economy 
about $700 billion a year — more than $7,000 for the average American household. 

Unfortunately, these cost burdens have not always resulted in meiximum health 
or environmental protection. I think it is imperative that we take a close look at 
whether regulations are meeting their intended goals and at what costs. 

Yesterday we held a hearing on the Regulatory Improvement Act, which will help 
to ensure that new regulations are based on sound science and cost-benefit analysis. 
I believe the two bills we will discuss today help to round out the regulatory reform 
process. One tracks the costs and benefits of existing regulations, while the other 
provides Congress with an independent analysis of the costs and benefits for major 
regulations. 

Mr. Chairman, I am pleased to be a cosponsor of your Regulatory Right-to-Know 
Act, S. 59. this bill would require the Office of Management and Budget to submit 
an annual report to Congress on the total costs and benefits of Federal regulations — 
particularly those imposed on State and local governments. It also requires 0MB 
to submit any recommendations for reforming wasteful or outdated regulations. 
However, it does not mandate that any regulation or program be eliminated because 
the benefits do not outweigh the costs. 

I commend the bipartisan work that you and Senator Breaux have done on this 
bill. This bill also has the bipartisan support of the Nation’s governors, mayors, 
State legislation and county commissioners. 

We will also discuss a bill that was introduced last year that would establish the 
Concessional Office of Regulatory Analysis. The purpose of this bill would be to 
provide Congress with independent analyses of new rules to help determine whether 
a regulation should be challenged under the Congressional Review Act. 

I strongly believe that all three bills from our 2 days of hearings will make the 
Federal Government more accountable to the people it serves. And they will help 
to ensure that costs, benefits, and sound science have been studied prior to final- 
izing rules. 

Thank you, Mr. Chairman. I look forward to today’s testimony. 
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106th congress 
1st Session 


To provide Govemmentwide eocounting of regulatory costs and benefits, and 
for other puii)oses. 



IN THE SENATE OF THE UNITED STATES 
JaNDART 19, 1999 

Mr. Thompson (for himself, Mr. Bbeaiis; Mr. Lott, and Mr. Stevens) in- 
troduced the fbUowing bill; urfaieb was read twice and referred to the Com- 
mittee on Governmental AfEsirs 


A BILL 

To provide Govemmentwide accounting of regulatory costs 
and benefits, and for other purposes. 

1 Be it enacted by the Senate and Home of Representa- 

2 fives of the United States of America in Congress assembled, 

3 SECTION 1.SHOBT TITLE. 

4 This Act may be cited ^ the “Regulatory Ri^t-to- 

5 Enow Act of 1999”. 

6 SEC. 2. PURPOSES. 

7 The purposes of this Act are to— 

8 (1) promote the public right-to-know about the 

9 costs and benefits of Federal regulatory programs 

10 and rules; 
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1 (2) increase Government accountability; and 

2 (3) improve the quality of Federal regulatoiy 

3 prc^rams and rules. 

4 SEC.3.0EflNmONS. 

5 In tJiis Act: 

6 (1) In GENERAli-^Except as otherwise pro- 

7 vided in this section, the definitions under section 

8 551 of title 5, United States Code, shaQ apply to 

9 this Act. 

10 (2) Benefit. — The term “benefit” nneans the 

11 reasonably identifiable significant favorable effects, 

12 quantifiable and nonquantifiable, including social, 

13 health, safety, environmental, economic, and dis- 

14 tiibutional effects, that are expected to result fimm 

15 implementation of, or compliance with, a rule. 

16 (3) Cost. — ^The term “cost” means the reason- 

1? ably identifiable significant adverse effects, quantifi- 

18 able and nonquantifiable, including social, health, 

19 safety, environmental, economic, and distributional 

20 effects, that are expected to result fiium implementa- 

21 tion of, or compliance with, a rule. 

22 (4) Director. — The term “Director” means 

23 the Director of the Office of Management and Bu%- 

24 et, acting through the Administrator of the Office of 

25 Information and Regulatory Affairs. 
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1 (5) Major rule. — The term “major rule” 

2 means any rule as that term is defined under section 

3 804(2) of title 5, United States Code. 

4 (6) Program element. — The term “program 

5 element” means a rule or related set of rules. 

6 SEC. 4. ACCOUNTING STATEMENT.- - - 

7 (a) In General. — ^Not later than Pebmaiy 5, 2001, 

8 and each year thereafter, the President, acting through 

9 the Director of the Office of Management and Budget, 

10 shall prepare and submit to Congress, with the budget of 

11 the United States Government submitted under section 

12 1105 of title 31, United States Code, an accounting state- 

13 ment and associated report containing — 

14 (1) an estimate of the total annual costs and 

15 benefits of Federal regulatoiy programs, including 

16 rules and paperwork — 

17 (A) in the eiggregate; 

18 (B) by agency, agency program, and pro- 

19 gram element; and 

20 (C) by major rule; 

21 (2) an analysis of direct and indirect impacts of 

22 Federal rules on Federal, State, local, and tribal 

23 government, the private sector, small business, 
wages, and economic growth; and 


24 
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1 (3) recommendations to reform inefficient or in- 

2 effective regulatory programs or program elements. 

3 (b) Benefits and Costs. — To the extent feasible, 

4 the Director shall quantify the net benefits or net costs 

5 imder subsection (a)(1). 

6 (c) Years Covered by Accounting State- 

7 MENT. — ^Each accounting statement submitted under this 

8 Act shall cover, at a minimum, the costs and correspond- 

9 ing benefits for each of the 4 fiscal years preceding the 

10 year in which the report is submitted. The statement may 

11 cover any year preceding such years for the purpose of 

12 revising previous estimates. 

13 SEC. S. NOTICE AND COBCMENT. 

14 (a) In General. — ^Before submitting a statement 

15 and report to Congress under section 4, the Director of 

16 the Office of Management and Budget shall — 

17 (1) provide public notice and an opportunity to 

18 comment on the statement and report; and 

19 (2) consult with the Comptroller General of the 

20 United States on the statement and report. 

21 (b) Appendix. — After consideration of the com- 

22 ments, the Director shall incorporate an appendix to the 

23 report addressing the public comments and peer review 

24 comments imder section 7. 
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1 SEC. 8. GtnDANCE BBOM THE OFFICE OF BdANAGEMENT 

2 AND BUDGET. 

3 (a) In General. — ^Not later than 180 days after the 

4 date of enactment of this Act, the Director of the Office 

5 of Management and Budget, in consultation with the 

6 Council of Economic Advisors, shah -issue guidelines to 

7 agencies to standardize — 

8 (1) most plausible measures of costs and bene- 

9 fits; and 

10 (2) the format of information provided for ac- 

1 1 coimting statements. 

12 (h) Review. — ^The Director shall review submissions 

13 finm the agencies to ensure consistency with the guide- 

14 lines under this section. 

15 SEC. 7. PEER REVIEW. 

16 (a) In General. — ^The Director of the Office of 

17 Management and Budget shall arrange for a nationally 

18 recognized public poliQ^ research organization with esper- 

19 tise in regulatory analysis and regolatoiy accounting to 

20 provide independent and external peer review of the guide- 

21 lines and each accounting statement and associated report 

22 imder this Act before such guidelines, statements, and re- 

23 ports are made final. 

24 (b) Written Comments. — The peer rewew under 

25 this section shall provide written comments to the Director 

26 in a timely manner. The Director shah use the peer review 
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1 eonunents in preparing the final guidelines, statements, 

2 and associated reports. 

3 (c) FACA. — Peer review under this section shaU not 

4 be suligect to the Federal Advisory Committee Act (5 

5 U.S.aApp.). 

O- - 
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105th congress 
2c Session 


S. 1675 


To establish a Congressbnal Office of Regolatoiy Analysis. 


IN THE SENATE OP THE UNITED STATES 

Febbuart 25, 1998 

Mr. Shelbt (for himself and Mr. Bond) introduced the following bill; which 
was read twice and referred to the Committee on Governmental AfEsirs 


A BILL 

To establish a Congressional OfEee of Regulatory Analysis. 

1 Be it enacted by the Senate and House of Eepresenta- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Congressional Office 

5 of EeguJatoiy Analysis Act” . 

6 SEC. 2. FINDINGS AND PURPOSES. 

7 (a) Findings. — Congress finds that — 

8 (1) Federal regulations can have a positive im- 

9 pact in protecting the environment and the health 

10 and safety of all Ameiicansj howeTOr, uncontrolled 

11 increases in the costs that regulations place on the 

12 economy cannot be sustained; 
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1 (2) the legislative branch has a responsibilily to 

2 see that the laws it passes are properly inqilemented 

3 by the executive branch; 

4 (3) efifeeth'e implementation of chapter 8 of 

5 titiie 5 of the United States Code (relating to eon- 

6 gressional rewew of agentgr rulemaking) is essential 

7 to controlling the regulatory burden that the Gov- 

8 emment places on the economy; and 

9 (4) in order for the legislative branch to fulfill 

10 its responsibilities under chapter 8 of title 5, United 

11 States Code, it must have accurate and reliable in- 

12 formation on which to base its decisions. 

13 (b) Purpose. — The purpose of this Act is to estab- 

14 lish a congressional office to provide Congress with inde- 

15 pendent, timely, and reasoned analyses of existing and an- 

16 ticipated Federal rules and regulations, including — 

17 (1) assessments of the need for, and effeetive- 

18 ness of, existing and anticipated Federal rules and 

19 regulations in meeting the mandates of underlying 

20 statutes; 

21 (2) statements of the existing and projected 

22 economic and noneconomic impacts, including the 

23 impacts of reporting requirements, of such rules and 

24 regulations; and 
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1 (3) separate assessments of the effects of exist- 

2 ing and anticipated regulations on segments of the 

3 public, such as geographic regions and small entities. 

4 SEC. 3. ESTABLiaOMENT OF OFFICE. 

5 (a) Bstabushment. — 

6 (1) In GENERAL. — There is established a Con- 

7 gressional Office of Regulatoiy Analysis (hereafter 

8 in this Act referred to as the “Office”). The Office 

9 shall be headed by a Director. 

10 (2) Ap pointment. — The Director shall be ap- 

11 pointed by the Majority Leader of the Senate and 

12 the Speaker of the House of Representatives without 

13 regard to political affiliation and solely on the basis 

14 of the Director’s ability to perform the duties of the 

15 Office. 

16 (3) Term. — The term of office of the Director 

17 shall be 4 years, but no Director shall be permitted 

18 to serve more than 3 terms. Any individual ap- 

19 pointed as Director to fill a vacancy prior to the ex- 

20 piration of a term shall serve only for the unexpired 

21 portion of that term. An individual serving as Direc- 

22 tor at the expiration of that term may continue to 

23 serve until the individual’s successor is appointed. 

24 (4) Removal. — T he Director may be removed 

25 by a concurrent resolution of Congress. 
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1 (5) Compensation. — The Director shall re- 

2 ceive compensation at a per annum gross rate equal 

3 to the rate of basic pay for a position at lewl HI 

4 of the Executive Schedule under section 5314 of title 

5 5, United States Code. 

6 (b) Personnel. — The Director shall appoint and fix 

7 the compensation of such personnel as may be necessary 

8 to carry out the duties and functions of the Office. All 

9 personnel of the Office shall be appointed without regaiti 

10 to political affiliation and solely on the basis of their fit- 

1 1 ness to perform their duties. The Director may prescribe 

12 the duties and responsibilities of the personnel of the Of- 

13 fice, and delegate authority to perform any of the duties, 

14 powers, and functions of the Office or the Director. For 

15 purposes of pay (other than pay of the Director) and em- 

16 ployment benefits, rights, and privileges, all persoimel of 

17 the Office shall be treated as if they were employees of 

18 the Senate. 

19 (c) Experts and Consultants. — ^In carrying out 

20 the duties and functions of the Office, the Director may 

21 procure the temporary (not to exceed one year) or inter- 

22 mittent services of experts or consultants or organizations 

23 thereof by contract as independent contractors, or, in the 

24 case of individual experts or consultants, by employment 

25 at rates of pay not in excess of the daily equivalent of 
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1 the hipest rate of basic pay under the (Jeneral Schedule 

2 of section 5332 of title 5, United States Code. 

3 (d) Relationship to Executive Branch. — 

4 (1) In general. — The Dired;or is authorized 

5 to secure information, data, estimates, and statistics 

6 directly &om the various departments, agencies, and 

7 establishments of the executive branch of Govem- 

8 ment, including the Office of Management and 

9 Budget, and the regulatoiy agencies and commis- 

10 sions of the Government. All such departments, 

1 1 agencies, establishments, and regulatory agencies 

12 and commissions shall promptly famish the Director 

13 any available material which the Director determines 

14 to be necessary in the performance of the Director’s 

15 duties and functions (other than material the disclo- 

16 sure of which would be a violation of law). 

17 (2) Services. — ^Upon agreement with the head 

18 of £iny such department, agency, establishment, or 

19 regulatory agency or commission — 

20 (A) the Director may use the services, fa- 

21 cilities, and persoimel with or without reim- 

22 bursement of such department, agency, estab- 

23 lishment, or commission; and 

24 (B) the head of each such department, 

25 agency, establishment, or regulatory agency or 
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1 commission is authorized to provide the Office 

2 such services, facilities, and personnel. 

3 (e) Relationship to Other Agencies op Con- 

4 GUESS. — ^In carrying out the duties and functions of the 

5 Office, and for the purpose of coordinating the operations 

6 of the Office with those of other congressional agencies 

7 with a view to utilizing most effectively the information, 

8 services and capabilities of all such agencies in carrying 

9 out the various responsibilities assigned to each, the Direc- 

10 tor is authorized to obtain information, data, estimates, 

1 1 and statistics developed by the General Accounting Office, 

12 Congressional Budget Office, and the Library of Congress, 

13 and (upon agreement with them) to utilize their services, 

14 facilities, and persoimel with or without reimbursement. 

15 The Comptroller General, the Director of the Congres- 

16 sional Budget Office, and the Librarian of Congress are 

17 authorized to provide the Office with the information, 

18 data, estimates, and statistics, and the services, facilities, 

19 and personnel, referred to in the preceding sentence. 

20 (f) Appropriations. — There are authorized to be 

21 appropriated to the Office for fiscal years 1998 through 

22 2006 such sums as may be necessary to enable the Office 

23 to cany out its duties and functions. 
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1 SEC. 4. RESPONSmilJTIES. 

2 (a) Transfer op Functions Under Chapter 8 

3 From GAO to Office. — 

4 (1) Director’s authority. — Section 801 of 

5 title 5, United States Code, is amended by striking 

6 “Comptroller General” each place it occurs and in- 

7 serting “Director of the Office”; and 

8 (2) Definition. — Section 804 is amended by 

9 addii^ at the end the following: 

10 “(4) The term ‘Director of the Office’ means 

11 the Director of the Congressional Office of Eegu- 

12 latory Affairs established under section 3 of the 

13 Congressional Office of Regulatory Analj'sis Act.”. 

14 (3) Major rules. — 

15 (A) Regulatory impact analysis. — ^I n 

16 addition to the assessment of an agency’s com- 

17 pliance with the procedural steps for major 

18 rules described under section 801(a)(2)(A) of 

19 title 5, United States Code, the Office shall 

20 conduct its own regulatory impact analysis of 

21 such major rules. The analysis shall include — 

22 (i) a description of the potential bene- 

23 fits of the rule, including any beneficial ef- 

24 fects that carmot be cpiantified in monetary 

25 terms and the identification of those likely 
to receive the benefits; 


26 
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(ii) a description of the potential costs 
of the rule, including any adverse effects 
that cannot be quantified in monetary 
terms and the identification of those likely 
to bear the costs; 

(iii) a determination of the potential 
net benefits of the rule, including an eval- 
uation of effects that cannot be quantified 
in monetary terms; 

(iv) a description of alternative ap- 
proaches that could achieve the same regu- 
latory goal at a lower cost, together with 
an analysis of the potential benefit and 
costs and a brief explanation of the legal 
reasons why such alternatives, if proposed, 
could not be adopted; and 

(v) a summary of how these results 
differ, if at all, from the results that the 
promulgating agemy received when con- 
ducting sirtiilar analyses. 

(B) Time for report to committees. — 
Section 801(a)(2)(A) of title 5, United States 
Code, is amended by striking “15” and insert- 
ing “45”. 
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1 (4) Nonmajor rttles. — T he Office shall con- 

2 duct a regulatory impact analysis, in accordance 

3 with paragraph (3)(A), of any nonmajor rule, as de- 

4 fined in section 804(3) of title 5, United States 

5 Code, when requested to do so by a committee of the 

6 Senate or House of Representatives, or individual 

7 Senator or Representative. 

8 (5) Priorities. — 

9 (A) Assignment. — T o ensure that analy- 

10 ses of the most significant regulations occur, 

11 the Office shall give first priority to, and is re- 

12 quired to conduct analyses of, aU major rules, 

13 as defined in section 804(2) of title 5, United 

14 States Code. Secondary priority shall be as- 

15 signed to requests from committees of the Sen- 

16 ate and the House of Representatives. Tertiary 

17 priority shall be assigned to requests from indi- 

18 vidual Senators and Representatives. 

19 (B) Discretion to director op op- 

20 PICE. — The Director of the Office shall have 

21 the discretion to assign priority among the see- 

22 ondary and tertiary requests. 

23 (b) Transper op Certain Functions Under the 

24 Unpunded Mandates Reform Act op 1995 From 

25 CBO TO Office. — 
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1 (1) Cost op regulations. — Section 103 of 

2 the Unfunded Mandates Reform Act of 1995 (2 

3 U.S.C. 1511) is amended — 

4 (A) in subsection (b), by str ikin g “the Di- 

5 rector” and inserting “the Director of the Con- 

6 gressional Office of Regulatory Analysis”; and 

7 (B) in subsection (c), by inserting after 

8 “Budget Office” the following; “or the Director 

9 of the Congressional Office of Regulatory Anal- 

10 ysis”. 

11 (2) Assistance to the congressional op- 

12 PICE OF REGULATORY ANALYSIS. — Section 206 of 

13 the Unfunded Mandates Reform Act of 1995 (2 

14 U.S.C. 1536) is amended — 

15 (A) by amending the section heading to 

16 read as follows; “SEC. 206. ASSISTANCE TO 

17 THE CONGRESSIONAL OFFICE OF REGU- 

18 LATORY ANALYSIS.”; and 

19 (B) in paragraph (2), by striking “the Di- 

20 rector of the Congressional Budget Office” and 

21 inserting “the Director of the Congressional Of- 

22 fice of Regulatory Analysis”. 

23 (c) Other Reports. — In addition to the regulatory 

24 impact analyses of major and nonmajor rules described 

25 under subsection (a), the Office shall issue an annual re- 
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1 port on an estimate of the total cost of Federal regulations 

2 on the United States economy. 

3 SEC. 6. EFFECTIVE DATE. 

4 This Act and the amendments made by this Act shedl 

5 take effect 180 days after the date of enactment of this 

6 Act. 

o 
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NatioDal GoveriKMS* Association 
National Conference of State Legislatures 
Cowicil of State Governments 
The Conference of Mayors 
National League ot Cities 
National Association of Counties 
International City/County Management Association 


March 10, 1999 


The Honor^ie Fred Tbon^son 
Chairman 

Senate Governmental Affairs Committee 
340 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Mr. Chairman and Senator Breaux: 


The Honorable John B. Breaux 
United States Senate 
516 Hart Senate Office Building 
Washington. DC 20S10 


We are writing on behalf of the nation’s Governors, state legislators, and local elected officials to support 
the **Regulatory Right>to*Know Act of 1999.” The proposed legislation would greatly assist state and 
local governments in assessing the costs and benefits of major regulations. This bill would lead to 
in^roved quality of federal regulatory programs and rules, increase federal government accountability, 
and encourage open communication among federal agencies, state and local governments, the public, and 
Congress regarding federal regulatory priorities. 

This bill calls for an annual report to Congress by the President and the Office of Management and 
Budget that would analyze the impacts of federal rules on federal, state, and local governments. One of 
the highest priorities of the state and local interest groups is to prevent costly intergovernmental mandates 
on state and local governments. With your help, we were successful in preventing legislative mandates 
through the 1995 Unfunded Mandates Reform Act (UMRA). This new bill seeks to prevent costly 
mandates from regulatory agencies. While UMRA provides this type of analysis for legislation that 
creates federal intergovernmental mandates, there is no clear, streamlined process to assess the impact of 
federal regulations on a regular basis. 

We applaud your efforts to encourage greater account^ility with regard to the burden of costly federal 
regulations on state and local governments. The changes proposed would, we believe, benefit ^ of our 
taxpayers and constituents. We look forward to working with you in securing enactment of this 
legislation. 

Sincerely^ 

Governor Thomayll. Carper Representative Dan Blue 

State of Delaware North Carolina State House of Representatives 

Chairman, National Governors’ Association President, National Conference of State 

Legislatures 
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^ Governor Wmmy G. Thompson 
State of Wisconsin 

President, Council of State Governments 



South Bay, Florida 

President, National League of Cities 


Commtssioi^ Betty Lou Ward 

Wake County. North Carolina 

Presidem, National Ass<»aiion of Counties 

()gj^ ' 

Mayor Deedee Corradini 
Salt Lake City, Utah 

President, The U.S. Conference of Mayors 


G. 

Bryce Stuart, City Manager 
City of Winston-Salem 
President, Intematioiial City/County 
Management Association 
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON, U C. 2050S 


STATEMENT OF DONALD R, ARBUCKLE 
ACTING ADMINISTRATOR AND DEPUTY ADMINISTRATOR 
OFFICE OF INFORMATION AND REGULATORY AFFAIRS 
OFHCE OF MANAGEMENT AND BUDGET 
BEFORE THE 

COMMiriEE ON GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 
A]Bil22.1999 


Good morning, Mr. Chainiun and meniben of OusCtHnmittee. Yon invited me to 
discuss S. S9andHJL l074,the‘ilegulat(»7Ri|^-to-Know Actofl999.’’ These bills would 
mqMmd the current requnemeat that the Office of Management and Budget (0MB) piqjare an 
annual Report on the Costs and Benefits of Federal Regulations. You also asked for our views 
on the "Congressional Office of Regulatory Analysis Act” (S. 167S in the last Congress). 

S. S9 and H.R 1074 would make pomanent what Congress hat passed as an 
appropriation rider each of the past diree years. First, 1 would like to discuss the prior legislation 
and how the Office of Inibrmation and Regulatory Affidrs (OIRA) has implemented it Second, I 
would like to discuss how S. S9 and HR. 1074 differ fiom this prior legislation, and our 
concerns with these bills. 

As drafted, the Administration apposes both S. 59 and HR. 1074. However, we believe 
that S. 59 is preferable to the House version of the "Regulatory Right.to-Know Act" (HR. 1 074). 
If die Committee believes it is necessary to codify the current reporting process into permanent 
law, we would recommend using the appropriations language that created the report in the first 
place, and would welcome an opportunity to worir with the Conunittee to do so. 

Legislative Badcnround 

The first two riders, which we supported, were passed on a bipartisan basis. Theycalled 
ipon OIRA to issue an annual report containing two cat^ories of cost-henefitinfimnation; (1) 
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estimates of the total annual costs and benefits of Federal r^olatoiy piogtams, in the aggregate; 
and (2) estimates of the costs and benefits of majca' regulations issued during the year. Major 
regulations are, in general, those with an economic impact of over $100 million. 

OIRA followed the guidance provided by the legislative history' in developing these two 
reports, and compiled the information concerning aggregatexosts and benefits fiom ecoitomic 
studies prepared by outside experts or the agencies. Much of the information concerning major 
rules was based on fire economic analysis p rep a red by agencies in the course of each rulemaking. 
Similarly relying on studies by outside expertsand agencies, OIRA assessed the impacts of 
Federal rules on the private sector. State artd local goverrrmerrt, and the Federal government in 
general terms. 

We have learned a great deal in the course ofpreparing these two rqrorts. Wehave 
learned how difficuH and labor irttensive this task is and how imeven and limited fire existing 
data. In addition, we describe the many, significant methodological problems associated with 
aggtegatirrg estimates of the costs and benefits of regulation. We detail gq>s and inconsistencies 
in many ofthe existing aggregate estimates. We pomt out that agoicies have not been using the 
same assumptions and methodologies in preparing cost-benefit analyses of individual rules. We 
cn^hasize that not all costs and benefits can be meaauied in dtdlais or other quantitative meatts, 
but need to be described qualitatively. 

We have underlined in both rqxitts drat progress in improving our ability to estimate 
costs mtd benefits is an incremental, iterative task. We believe we have made substantial 
progress in the 1997 and 1998 reports. The 1998 nqxnt, for example, refined cost-benefit 
estimates presented in the first report and summarized cost-benefit estimates firr previoirsly 
issued regulations in order to build an historic data base. The 1998 rqrort also re^onded to 
criticism of the first report by taking steps to starxiardize agen^ assunrptions and monetize 
estimates where agencies had only quantified them. 

We believe tiuit these reports have been useful by compiling and explaining what we 


' Senators Glenn and Levitt, September 12, 1996, Congressional Record, p. S10397. 
Chairman Thompson, July 17, 1997, Cragtessional Record, p. S7701. 
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know regarding the costs and benefits of regulations. They have also been useful, however, in 
pointing out what we do nfil know, and the difficulties inherent in developing this knowledge. 
We have tried to en^thasize in bofli reports, for example, that there are many methodological 
problems that are still being explored and argued within the economics profession. We have also 
underlined the relative paucity of data on the costs and benefits of regulatory program currently 
on the books, and the enormity of the task of developing such data. 

Last year. Congress passed a third appropriation rider that was broader in scope and more 
detailed than the first two. The cost-benefit report is to accompany the FY 2001 budget. "To the 
extent feasible," the third appropriations rider calls for additional levels of cost-benefit analysis, 
grouped by "agency and agency program." It also calls for an assessment of the impacts of 
Federal rales on "small business, wages, and economic growth." Following the same 
incremraitaL iterative ^roach OIRA took with the first two reports, we plan to develop a third 
report building on the previous reports. Consistent with the legislative history, OIRA ivill review 
studies prepared by outside experts and the agencies, identify the studies that OIRA believes are 
most pertinent to the issues addressed in the report, and present a compilation of these existing 
studies. 


The only procedural requirement in the first two appropriafions riders was publication of 
the draft report for public connment. The third appropriations rider adds two more procedures: 
(1) 0MB issuance of guidelines to agencies to standardize "measures of costs and benefits: and 
the format of accounting statements;’’ and (2) “independent and external peer review” of both the 
guidelines and the draft report. OIRA is in the process of developing the guidance requested. 
This guidance will be based on the "Best Practices” document already issued as the result of an 
exhaustive, two-year interagency effort 

Our experience in preparing these reports leads us to several comments relevani to your 
consideration of S. 59 and H.R. 1074, These first reports have been developed under clear 
guidance in legislative history that OIRA serve as a compiler of existing agency analyses. The 
drafters of the legislafion recognized that the task of filling the data gaps and resolving 
methodological difficulties was one that OIRA and the Executive agencies could not reasonably 
be expected to accomplish in the near term. 
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Nevertheless, some commenteis on our reports appear to have overlooked this essential 
legislative history and expect much more. We are concerned that the new requirements of the 
third rider, as well as the more extensive new provisions of S. 59 and HJR. 1074, reflect a belief 
that there is more information available than we believe is the case, that this information can be 
produced by the agencies without signifleant diversion of resources, and that OIRA could expand 
these efforts without damaging effect on its other regulatory oversight. We are concerned that 
the new provisions will create utueasonable expectations, and neither resolve nor even 
acknowledge the methodological and data collection difficulties inherent in this task. 

S. 59 and HJR. 1074. the “Regulatory Right-to-Know Act of 1 999 .” 

Both S. 59 and H.R. 1074 add significant burdens to what has been enacted before. In the 
discussion below, I am referring to H.R. 1074, as it was marked up in Subcommittee on April 20, 
1998. We object to a number of these provisions. In general, they require production of data 
that is not now available; in some cases, they require creation of estimates for which there is no 
basis for consensus even in the academic community. They specify processes and require 
recommendations that do not take into account what the Executive branch already does. In short, 
these provisions - despite having the admirable intention of making sure there is progress in 
regulatory analysis and oversight — themselves overregulale. 

1, S. 59 and H.R. 1074 appear to reauire the compilation of data that is not now 

available . 

• Last year’s appropriation rider directs OIRA to estimate total annual costs and benefits 
(A) in the aggregate; (B) by agency and agency program; and (C) by major rule to the 
extent feasible. OIRA does this by aggregating cost-benefit estimates based on existing 
academic and peer reviewed agency studies and by detailing aggregates for agencies and 
agency programs where data is reasonably available. For major rales, OIRA will be able 
to rely upon the cost-benefit analyses prepared by the agencies in the course of OIRA's 
regulatory reviews under E.O. 12866. 

S. 59 and H.R 1074, by deleting the qualifying phrase “to the extent feasible,” could 
require the creation of a large number of new economic analyses that do not now exist. 
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This would divert efforts to analyze the consequences of new policies and turn them 
instead to review of policies and programs that have been in existence for years, 
sometimes decades - programs for which there have already been multiple opportunities 
to review and suggest changes. 

Under section 4(b), S. 59 adds provisions requiring OMB to “quantify the net benefits or 
net costs” of Federal regulatory programs. H.R. 1074 has a similar, but even more 
prescriptive provision. If an agency is able to provide data of sufficient specificity and 
reliability to quantify both costs and benefits, ORA would be able to do this. If the 
necessary data are unavailable to the agency, however, ORA will not be able to quantify 
it To the extent this provision could be interpreted to apply to a currently existing 
“program component” - meaning “a set of related rules” - it is our understanding that no 
agaioy regulatory impact analyses and only a few other studies are able to provide such 
data. Furthermore, for some types of benefits, there is no consensus even in the academic 
community as to the appropriate method fijr quantification. 

Under section 4(b)(l}, HR. 1074 adds provisions calling for an analysis of the “impacts 
of Federal rules and paperworit” on “consumer prices, and economic growth.” ORA is 
unaware of any comprehensive body of economic literature concerning these and other of 
the topics covered by section 4(b)(1) for specific Federal rules and p^rerwork. The topics 
covered by section 4(bKl) tend to be macroeconomic in scope, and. therefore, are not 
easily addressed using the available techniques of microeconomic analysis that underlies 
the cost-benefit analyses of individual rules and paperworks on which the annual report is 
largely based. 



Both S. 59 and H R. 1074 call for “most plausible measures of costs and benefits.” It 
appears that adding "most plausible” is intended in part to give policy guidance 
concerning risk assessments and cost-benefit analyses, directing agencies to choose 
particular assumptions over others, thus oversimplifying a complex analytic process. 
The insertion of “most plausible” appears to be short-hand for the more detailed 
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provisions relating to risk assessment found in Sections 624(c), (e), and (f) of S. 746, on 
which you heard testimony yesterday. As “most plausible” appears less flexible than the 
counterpart provisions in S. 746, we object to including “most plausible” in S. 59 and 
H.R. 1074. 

• Both S. 59 and H.R. 1074 require OIRA to issue guidelines. Under the third 

appropriation rider, OIRA is already in the process of issuing these guidelines. We are 
concerned that including this requirement in S. 59 or H.R 1074 is either duplicative or 
intended to change rulemaking standards. 

3. S. 59 and H.R. 1074 would reoirire OIRA and OMB to recommend policies or 
program changes, rather than rely on the President's existing taolicvmaking processes . In 
addition to requiring a report on the costs and benefits of regulations, both bills call for 
recommendations for modification of current regulatory programs. The Administration has a 
long record of suggesting changes in regulatory policies and procedures when appropriate, 
ranging from the Safe Dri nkin g Water Act amendments and the Food and Drug Administration 
Modernization Act, to the Food Quality Protection Act. All of them were developed in an 
interagency policy process, generally coordinated by one of the President’s policy councils. 

They require extensive work throughout the Executive branch, including in-depth review and 
evaluation of current statutes, program administration, budget priorities, and agency resources. It 
is neither feasible nor appropriate to require creation of a separate and additional policy process 
as part of this report. 

4. S. 59 and H.R. 1074 would establish anonderous institutional structure that is not 
administratively justified and that will delay the report and reduce OIRA’s flexibility in 
preparing it 

Let me describe these many procedures. To develop the annual report, OMB is to issue 
guidelines “to standardize most plausible measures of costs and beneCtst and the format of 
information” that agencies are to provide OMB. OMB is to issue these guidelines after 
consultation with both the Council of Economic Advisors (CEA) and Comptroller General of the 
United States (under the Senate version) or the Congressional Budget Office (under the House 
version). The draft guidelines are to be subject to a public comment period (60 days under the 
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House version, unspecified under the Senate version), presumably through publication in the 
Federal Register. The draft guidelines are to be subject to the peer review of one nationally 
recognized public policy research organizations with expertise in regulatory analysis and 
regulatory accounting (Senate version) or two or more persons with a similar expertise in 
regulatory matters (House version). Peer reviewers are to provide written comments “in a timely 
manner,” and OMB is to “use” the peer review comments “in preparing” these guidelines. With 
these guidelines, OMB is to include an appmdix “addressing the public comments and peer 
review comments” OMB has received. OMB is to review agency submissions “to assure 
consistency” with these guidelines, and assemble a drafi report OMB is to implement all of 
these consultations, public comment, and peer review procedures before issuing the final report. 

These detailed procedures prescribe how and when OMB and OIRA are to consult 
concerning the costs and benefit calculations for each regulation described in each report. While 
we do consult and seek outside review when it is cortstiuctive to do so, S. 59 and H.R. 1074 take 
a one-size-fits-all approach that is a textbook example of overregulation. We believe the 
cumulative effect of all of these procedures will undermine, not enhance the timely development 
of the annual retorts, and urge their deletion. 

In sum, S. 59, and its counterpart in the House, H.R. 1074, could be interpreted to limit 
OIRA’s discretion and flexibility to compile a useful report based on existing agency and 
academic studies and to undertake other initiatives to improve agency cost-benefit analysis. To 
satisfy S. 59 or H.R. 1074, agcsicies may have to be called upon to compile detailed data that 
they do not now have, and undertake analyses that they do not t»w conduct, using scarce staff 
and contract resources, regardless of any practical analytic need as part of the ralemaking 
process. We are concerned that if Congress wants cost-benefit analysis to improve and become 
institutionally more routine, S. 59 or H.R. 1074 do not create the institutional incentives to do 
this. In fact, th^ may delay it 

Before completing my testimony, I would like briefly to discuss the “Congressional 
Office of Regulatory Analysis Creation Act” (S. 1675 as introduced in the last Congress). As is 
tradition, the Administration defers to Congress on matters of internal organization of the 
Legislative branch. However, we believe it is important to clarify that no Congressional office 
^ouid be involved in the Executive bratKh’s development of new regulations prior to their 
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fomial publication. Legislation which would directly involve Congtess doriog the development 
of regulations would undermine the candid exchange of views wifliin the Executive branch, and 
could jeopardize the careful rulemaking process established through the Administrative 
Procedure Act over the past 50 years. Congress has established a workable regulatory review 
process in which it ovetsas Executive branch regulatory decisions after those decisions are made 
in accordance with established statutory administrative procedures, and we believe that process 
should be maintained. 

This concludes my testimony. Thank you for the opportunity to appear before you, and I 
welcome any questions you may have. 
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Chairman Thompson, Senator Liebennan, niemb«s of the Senate Governmental Affairs 
Committee. I am Senator Steve Saland, a member of the New Yoric State Senate and chairman 
of its Children and Families Cormnittee. I appear before you today on behalf of the National 
Conference of State legislatures. For 1998-99, 1 am serving as a member ofNCSL's Executive 
Committee. 

I want to thank you, Mr. Chairman, for offering NCSL an opportunity to participate in this 
hearing. The National Conference of State Legislatures rqnesents the state legislatures of the SO 
states and the nation’s commonwealths and tenitoiies. Since its inception, NCSL has been 
outspoken about the need to maintain and strengthen our federal system of government and to 
enhance intergovennnental relations. The focus of most ofNCSL’s policies and advocacy 
activity is on preserving state authority, avoiding costly unfunded federal mandates, assuring 
flexibility to cany out state-federal partnerships and strengthening intcrgovermnent relations. 

We are strong supportras of S. 59, the "Regulatory Right to Know Act of 1999.” 

1. NCSL'S AND THE BIG SEVEN’S SUPPORT FOR S. 59. I come before you today not 
only as NCSL's representative, but also on bdialf of all national organizations representing state 
and local govenunent elected officials. In addition to NCSL, the National Governors 
Association, the Council of State Governments, the National Association of Counties, the U.S. 
Conference of Mayors, the National League of Cities and the International City Managers 
Association (hereafleu', the ”Big Seven"), have endorsed S. 59, The Regulatory Right To Know 
Act of 1999. The Big Seven is supporting this bipartisan legislation because (1) it will strengfliai 
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federal rotatory programs and rules, (2) will increase fedml govenunent accountability and (3) 
will foster better communications among federal agoicies, slate and local governments, the 
public and Congress. At this point, I would like to ask pomission for the Big Seven's letter of 
March 1 0, 1999 supporting S. 59 to be inserted into the conunit^^ record. 

’Die Big Seven has endorsed S. 59 because it represents a tuitical piece in an agenda we adopted 
in late 1998 to bolster federalism. This agenda was crafted to temper the increasing propensity to 
preempt state and local authority and to improve communications with and consultations 
betwerai foe foderal govemmefo and state and local government elected officials. We also 
identified the need to improve accountability and information regarding federal action and its 
impact on state and local governments. Finally, we identified numerous lingering problems with 
federal grant managemeiftfoat have prolonged urmecessary inefficiencies. Therefore, NCSL and 
its state and local government association partneis have endorsed a senes of fisdetalism 
measures, including not only S. 59 snd its House counterpart, H.R. 1074, but also S. 746, foe 
Regulatory hnprovement Act that was foe focus ofyestenlay's hearing. We arc also supporting 
S. 468. foe Federal Financial Assistance Management Act (and its House counterpart, HR. 409) 
and Section 5 of HJL 350 that makes a technical correction to foe Unfimded Mandate Rdtmn 
Act regarding the Congressional Budget Office’s scordteqnng responsibilities. We are very 
hopeful that members of both houses will soon unveil a "government partnership act" including 
inocedural curbs on preemption, to con:g)Iete the Big Seven's federalism agenda for foe 106fo 
Ctmgress. 


3 



66 


2. THE ANNUAL ACCOUNTING STATEMENT IN S. 59. S. 59 provides for an annual 
report analyzing the direct and indirect impacts of federal rules on federal, state, local and tribal 
governments. This legislation is primarily about accountability and information. It is 
fundamental and workable. From the perspective of state legislatprs, the potential long-term 
benefit of this report is best understood when comparing it with procedures and aruiual reports 
now provided by the Congressional Budget Office pursuant to the Unfunded Mandates Reform 
Act (UMRA). UMRA provides a sound procedural mechanism for assessing the potential fiscal 
impact of unfunded federal mandates on state and local governments. This process has proven 
quite successful in limiting costly unfunded mandates on state and local governments. In short, 
when Congress and the admi nistration are more informed about mandates, fewer mandates are 
imposed and costs to states and localities are potentially limited. Additionally, UMRA requires 
the Congressional Budget Office to produce an annual report summarizing the analyses it has 
completed and commenting on congressional activities related to UMRA. This document has 
proven to be informative, accountable and useful. Without it, neither Congress nor state and 
local elected officials would have anything but hearsay, perceptions and anecdotes to document 
the workability and effectiveness of UMRA. Furthermore, the report has helped to identify 
shortcomings in the UMRA law. NCSL believes the annual report required in S. 59 could 
produce similar benefits and thereby strengthen our intergovernmental partnership. 

The reporting mechanism contemplated in S. 59 is needed to prevent, or at least to account for, 
similar mandates imposed through the regulatory process. S. 59 calls on the President and the 
Office of Management and Budget to provide an armual regulatory statement that will include a 
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summaiy accounting of annual actions taken by federal regulators. NCSL does not expect it will 
end the imposition of all unfunded federal mandates, but better, more comprehensive information 
and more accountability will limit the costs of regulatoiy mandates. Many regulatory mandates 
result from legislative directives, in which case agencies would ^propriately continue to issue 
regulations regardless of the enactment of S. 59. Other regulatory mandates, however, result 
from assumptions and overly broad reading of statutory language made during the rulemaking 
process. An annual report will go a long way to identifying the true fiscal impacts on state and 
local governments of promulgated mles, the vast majority of which do not have the same 
visibility as legisladon. This n^ort would give Congress an important tool in its oversight 
function to help ensure that agencies have not exceeded their statutory authority. The rqrort 
could also assist with indentification of unintended or undesirable consequences of current 
statutory language. Our hope is that the accounting statements rerpiired in S. 59 would prove as 
useful as the fiscal analyses required in UMRA. If so, they could curb the imposition of 
unfunded mandates that are not based cm clear statements of legislative intent They would also 
give Congress better information on the cumulative costs to state and local goveirunents of 
regulatory actions. 

S. 59 directs that these impacts be reported cumulatively. That is essential and it is critical it be 
accomplished fiom the outset. When regulations have a fiscal impact, it is best that state and 
local government policymakers be made aware of potential costs and benefits so they can plan 
accordingly — and be accountable to the populace. The cumulative reports will also lend the 
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public, as well as elected officials, information accounting for both short-term and long-t«m 
regulatory action. 

3. THE BENEFITS OF COST-BENEFIT REPORTING. Thp accounting report should shed 
an intensive light on the costs and benefits of federal regulations. Lawmakers at all levels in 
recent years have come to understand the advantages of reasonable cost-benefit analyses. S. 59 
calls for the same to be accomplished for major federal mles individually and in the aggregate. 
The cost-benefit analyses we sought and secured in the Safe Drinking Water Act amendments of 
1996 are but one example of the strong, informatfonal merit of these analyses. It compels those 
responsible for implementing programs to provide the public with summaries of how much 
funding it takes to provide particular benefits. NCSL believes these cost-benefit analyses make 
government officials increasingly accountable for and knowledgeable of the programs they create 
and carry out. NCSL believes this regulatory accounting report of net costs and benefits is 
essential. NCSL will volunteer to consult with this committee and the administration on the 
implementation of this reporting requirement. It is important, just as it has been with UMRA, to 
develop a process for preparing the aggregate r^ort that will ensure that its utility and 
informativeness. 

4. STREAMLINING THE REGULATORY PROCESS. One of the critical sections of S. 59 
is section 4 (a) (3). This section calls for the reporting of recommendations to reform inefficient 
or ineffective regulatory programs or program elements. We envision that it will work like many 
state administrative review laws, sunset laws and other initiatives aimed at streamlining the 
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repjlatoiy process and making govenmient more accountable and infomiative re^irding the costs 
of its actions. Just as laws are not perfect, neither are regulations. Therefore, we hope that a 
section for recommendations will lead to developing constructive means for seeking regulatory 
options and corrections. If faithfully implemented by OMB, S. 59 would provide a good 
opportunity to weed out inefficiencies and to highlight "best practices" to be shared among 
federal regulators. 

5. COMMENT AND NOTICE. The comment and notice requirement in Section 5 of S. 59 is 
essential. This requireraast would avail elected state and local government officials and 
representatives of their national associations and the general public a final opportunity to 
comment on the accounting report and to have those remarks incorporated in an tqtpendix along 
with the critiques of at least one peer review organization. I suggest that you add a durational 
requirement of at least 60 days to S. 59 so that there is ample time for state tegislatois and others 
to commmt, ensure accuracy of information and bring to closure concerns with costs and 
benefits of regulatory actions. 

6. THE STATES' EXPEKIENCE. Over the past three decades, state legislatures have made 
significant and much-needed strides with accountability, c^tenness and infonnatioa. "Sunshine" 
and "sunset" laws opened up state governments and put durational limits on laws and regulations 
in order to enhance scrutiny, oversight and program evaluation. Cost-benefit analyses and risk 
assessments have become familiar legislative and executive branch activities. Over the past two 
decades, state le^slatures have experimented with varying approaches for reviewing rules and 
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ensuring objectives such as those sought in S. 59. The attached chart gives you at least an 
overview of what is being done with administrative rule review and the application of legislative 
powers. 

I bring this to your attention, understanding that it is not directly related to S. 59. However, it is 
important for addressing the second topic you requested that I comment on — the Congressional 
Office of Regulatory Analysis Act, S. 1675, from the 105th Congress. It also speaks to the 
ongoing effort on the part of many state legislatures to enhance regulatory oversight, without 
breaching separation of power doctrines and constitutioiral provisions. It represents efforts to 
ensure accountability not only for the laws we pass, but for the regulations that almost certainly 
follow in the wake of enacted legislation. 

7. ESTABLISHING A CONGRESSIONAL OFFICE OF REGULATORY AFFAIRS. 

Given what state legislatures have accomplished in their pursuit of intensified rule review and 
regulatory oversight, and given our commitment to finding means for strengthening the 
intergoveramental parmership, I strongly urge you to attach the provisions of S. 1 675 to S. 59. If 
your intention is to expand congressional efforts regarding regulatory oversight, analysis and 
accountability per S. 59 and S. 746 — and NCSL is encouraging you to do so — you should do 
so after considering several options. Based on stale experience, you may want to consider the 
following changes to S. 1675: 

(1) Congressional analyses of major rules, or some select basis of rules, should occur within a 
window of time prior to their being finalized. These analyses can run from checks on legislative 
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intent such as in Ohio, to en bloc consideration of all new rules from the past year as in 
Tennessee, to reviews of fiscal impact such as are accomplished by Elinois' Joint Committee on 
Administrative Rules. The time state legislatures use to review proposed rules ranges from 
Pennsylvania's 20 days up to South Carolina's 120 days. Most states fall into the 30-60 day 
window. Similar time constraints would ensure your ability to review for agency compliance 
with legislative intent and to review any cost-benefit or risk assessment analyses attached to 
proposed rules. 

(2) I would suggest that you tap staff resources already available to you, the course most state 
legislatures who are engaged in rule review and oversight have followed. The attached chart 
gives you a sense of what personnel resources state legislatures utilize for these functions. 
Connecticut uses a Legislative Regulatory Review Committee established 26 years ago, and 
added to the state's constitution in 1982. Ohio has a Joint Committee on Agency Rule Review. 
Both are staffed with internal legislative personnel. Just as you have a Congressional Budget 
Office to perform functions similar to those of the Office of Management and Budget, it seems to 
make sense for there to be a Congressional Office of Regulatory Affairs performing generally 
similar activities as that of the Office of Information and Regulatory Affairs. This is a matter not 
only of information, but of legislative independence and responsibility. 

(3) While S. 1675 suggests reviewing major rules, other rules and those suggested by individual 
members, in that order, you may want to consider commencing activities, including cost-benefit 
scrutiny, with just major rules or some workable combination so you build a successful review 
mechanism. Colorado and Indiana review only existing rules, but most states are focused on 
proposed regulations or existing regulations that often are about to sunset. Any kind of rule 
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review will entail the consumption of lawmaker and staff time. That has been a challenging 
question for state legislatures, many of which are part-time bodies. 

You will note in the chart the powers of state legislatures to veto, reject, suspend or disapprove 
proposed or existing rules. These are powers that appear to be invoked infrequently. However, 
the mere authority to exercise these options seems to influence either the modification or 
withdrawal of rules. NCSL has also found that any public hearings conducted on rules target the 
rules themselves, and are not used to reopen legislative debates. Cost-benefit analysis and risk 
assessment is increasing, but it is an activity more frequently carried out at the executive branch 
level. On the other hand, there are several states, such as Maine, where the legislature has a very 
long history of evaluating programs, and these evaluations have included assessments of 
regulatory and program performance, fiscal impact, administrative efficiency and public benefit. 
These mirror, although not completely, the cost-benefit analyses and assessments addressed in S. 
59 and S. 746. Finally, many states, including Connecticut and Illinois, do measure the fiscal 
impact of regulations on local governments, business and not-for-profits. 

Let me close, Mr. Chairman, by noting that S. 59 and H.R. 1074, with some minor exceptions, 
are virtually the same legislatioiL They both enjoy bipartisan cosponsorship. They both enjoy 
the support of NCSL and our state and local government association partners. I am hopeful this 
committee and the entire Senate will act on this legislation expeditiously. Thank you for this 
opportunity to appear before you today on behalf of the National Conference of State 
Legislatures. I welcome your questions on the testimony I have provided. 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 


STATE 

jREVDEWlNG 

COMMITTEE 

RULES 
SUBJECT TO 
REVIEW 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 

AiabtiiM 

Members of 

Legislative 

Council 

Proposed 

Cnmniittee 
reviews then 
af^roves or 
disapproves rules 
within 35 days. 
Committee may 
suq>end rules. 
Inaction is 
automatic 
^proval. 

Legislature may 
veto rules by 
joint resoluticm. 

Aiafka 

Joint bi-partisan 

Proposed and 
existing 

Committee may 
advise only. 

Legistaturo must 
pass law to veto 
rules. 

AriioDa 

Joint bi-partisan 

Proposed and 
existing 

Committee may 
advise only. 

Legislature must 
pass law to veto 
rules. 

Arkansas 

Joint bi-partisan 

Proposed and 
existing 

Committee may 
advise only. 

Legislature must 
pass law to veto 
rules. 

Colorado 

Joint bi-parbsai 

Existing 

Committee 
reviews then 
qiprovesor 
disapproves mles. 
Inaction is 
automatic 
approval. 

Legislature may 
pass law to 
amend or veto 
rules due to 
sunset. Each 
new or amended 
role sunsets in 

May of the year 
following 
adoption or 
amendment 

Constctilcut 

Joint bi-partisan 

Proposed and 
existing 

Committee must 
review then 
approve, rtject or 
disapprove of roles 
within 6S days. 
Inaction is 
automatic 
qrproval. 

Committee lepoils 

Legislature may 
pass tew to 
sustamK^ 

revene 

disapproval of a 
rule by 
committee. 
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STATE LEGISLATIVE REVIEW OF AD 


STATE 


Connectknt 


REVIEWING RULES 

COMMITTEE SUBIECT T 
REVIEW 


(coBtinucd) 


Florida 


Joint bi-partisan 


Proposed and 
existing 


Georgia 


Standing 


Proposed 


Idaho 


Gennane joint 


Proposed 


Illinois 


Joint bi-partisan 


Proposed and 
existing 


REGULATIONS 


o 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 


on all disapproved 
rules to legislature. 



Committee may 
advise only. 
Committee is 
required to report 
annually to the 
legislature to 
recommend 
legislation. 

Legislature may 
act on committee 
recommendation 
by enacting law. 


Committee must 
introduce 

resolution to veto a 
rule within first 30 
days of session 
after rule is 
proposed. Must 
pass by two-thirds 
m^ority or goes to 
Governor final 
decision. . 
hiaction is 
automatic 
approval. 

Legislature may 
veto rule by 
resolution. 


Committee must 
approve all 
prc^KPsed rules that 
impose fees. 

Inaction is deemed 
rgection. All 
other proposed 
rules deemed 
^proved if 
committee takes 

DO action. 

All rules expire 
one year from 
adoption. 
Legislature may 
reauthorize by 
passing 
concurrent 
resolution. 


Committee 
reviews then 
approves or 
objects to 
proposed rules. 

Legislature may 
veto rules by 
joint resolution. 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 


STATE 

REVIEWING 

COMMITTEE 

RULES 
SUBJECT TO 
REVIEW 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 

lUlBois 

(continued) 



Agency may 
adopt, modify or 
withdraw rules. 
Committee may 
suspend 

objectionable rules 
for 1 80 days. 


Indiana 

Joint bi-partisan 

Existing 

Committee may 
advise only. 

Legislature may 
influence rules 
only after formal 
adoption, not 
during 
rulemaking 
process. 

Legislature may 
amend rules only 
by amending 
statute. 

Iowa 

1 

1 

Joint bi-partisan 

Proposed and 
existing 

Committee 
reviews then 
^^roves or 
objects to rules. 
Committee may 
suspoMi rules. 
Inaction is 
automatic 
ai^roval. 

Legislature may 
veto rules by 
joint resolution. 

Kaosas 

Joint bi-partisan 

Proposed and 
existing 

Committee must 
review then 
comment on 
proposed rules 
within 60 days. 

Final rules are 
submitted for 
additional review 
and comment. 

L^slature may i 
veto rules by 
enacting statute. 

Kentucky 

Joint bi-partisan 

Proposed and 
existing 

Committee 
reviews th«i 
approves or 
obiects to rules 

Legislature may 
veto rules by 
enacting statute. 
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STATE LEGISLATIVE REVIEW OF AD 


STATE 


REVIEWING 

COMMirrEE 


Kentucky 


RULES 
SUBJECT T 
REVIEW 


(continued) 


Louisiana 


Standing 


Proposed and 


existing 


Maine 


Joint standing 


deposed and 
existing 


Maryland 


Joint bi'partisan 


Proposed and 
existing 


Massachusetts | No committee 


Proposed 


REGULATIONS 


o 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 


within 45 days. 
Inaction is 
automatic 
approval. 



Committee 
reviews then 
approves or 
objects to rules 
within 60 days. 
Inaction is 
automatic 
approval. 

Committee reports 
objectionable bills 
to the governor, 
who may allow or 
block adoption of 
rules. 

Legislature may 
suspend, amend 
or repeal rules by 
concurrent 
resolution. 


Committee 
reviews then 
approves or 
objects to rules. 
Inaction is 
automatic 
approval. 

Major rules must 
be reviewed by 
the legislature 
prior to 
finalization. 
Legislature must 
^prove, amend 
or disapprove 
rule by statute. 


Committee must 
review then 
approve or delay 
rules within 45 
days. 

L/egislature may 
veto rules but 
governor has 
final word. 


No committee. 

Legislature must 
pass bill then 
signed by 
governor to 
supercede 
proposed rule. 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 


STATE 

REVIEWING 

COMMITTEE 

RULES 
SUBJECT TO 
REVIEW 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 

Michigan 

Joint bi-partisan 

Proposed 

Committee 
reviews then 
approves or 
suspends rules. 

Legislature may 
veto rules by 
concurrent 
resolution. 
Resolution must 
pass within 60 
days of 

introduction or it 
veto bill dies. 

Missouri 

Joint bi-partisan 

Proposed and 
existing 

Committee 
reviews then 
approves or 
suspends rules. 
Inaction is 
automatic 
approval. 

Legislature may 
veto or suspend 
rules by 
concurrent 
resolution or 
statute. 

Montana 

Joint bi-partisan 

Proposed and 
existing 

Conomittee 
reviews then 
approves or 
suspends rules. 

Legislature may 
veto rules by 
statute. 

Nevada 

Joint bi-partisan 

Proposed 

Committee 
reviews then 
approves or 
temporarily 
suspends rules. 
Inaction is 
automatic 
approval. 

Legislative 
action is 
necessary to 
indefinitely 
suspend rules. 

New 

Hampshire 

Joint bi-partisan 

Proposed 

Committee must 
review then 
approve or reject 
rules within 45 
days. Inaction is 
automatic 
approval. 

Legislature may 
veto or suspend 
rules by statute. 

New Jersey 

The entire 
legislature is 
involved in the 
review process. 

Proposed and 
existing 

No committee. 

Legislature may 
review rules to 

ensure 

consistency with 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 


STATE 

REVIEWING 

COMMITTEE 

RULES 
SUBJECT TO 
REVIEW 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 

New Jersey 
(continued) 




Statutory intoit. 
Legislature may 
communicate 
objections to 
governor and 
agoicy. 

Legislature may 
veto rules with a 
majority vote. 

New York 

Joint bi-partisan 
conunission 

Proposed and 
existing 

Commission may 
advise only. 

Legislature has 
no veto power 
over rules. 

North 

CsavUnz 

Public members 
^)pointed by 
legislature 

Proposed and 

existing 

Commission 
reviews and 
advises to approve 
or regect rules. 

Upon 

commission's 

advice, 

legislature may 
dissqrprove rules 
by statute. 

North Dakota 

Interim 

Proposed and 
existing 

Committee 
reviews then 
approves^ suspoKls 
or voids rules. 
Inaction is 
automatic 
approval. 

Legislative 
action is not 
necessary to void 
rules. 

Ohio 

Joint bi-partisan 

Proposed and 
existing 

Committee 
reviews then may 
recommend 
invalidation of all 
or part of rules. 
Inaction is not 
considCTed 
approval. 

Legislature may 

veto rules by 

concurrent 

resolution. 

Oklahoma 

Standing 

Proposed and 
existing 

Committee 
reviews then 
advises regarding 
rules, hiactionis 
automatic 
approval. 

Legislature may 
dis^>prove any 
rule at any time 
by joint 
resolution. 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 


REVIEWING RULES 

COMMITTEE SUBJECT TO 

REVIEW 


COMMITTEE LEGISLATIVE 
POWERS POWERS 


Oklahoma 

(contiDued) 



Legislature may 

dis^)prove 
pemianent rule by 
concurrent 
resolution within 
30 legislative days. 



Joint bi'partisan Proposed and 
existing 


Committee Neither the 

reviews and legislature nor 

reports on rules to governor has any 
legislature. veto power over 

rules. 


Pennsylvania 

Standing and 
independent 
commission 

Proposed 

Committee has 20 
days to review 
final rules. 
Commission has 

30 days to review 
final rules. 

Inaction is 
automatic 
approval. 

Legislature has 

14 days to 
introduce and 10 
legislative days 
to enact 
legislation to 
veto rules. 

South 

Carolina 

Standing 

Proposed 

Committee must 
review and 
approve or rqect 
rules within 120 
days. Inaction is 
automatic 
approval. 

Legislature may 
veto rules by 
joint resolution 
within 120 days 
ofproposaL 

South Dakota 

Joint bi'partisan 

Proposed 

Committee 
reviews then 
approves or rejects 
rules. Inaction is 
automatic 
approval. 

Legislature may 
veto rules by 
statute. 



Committee Legislature may 

reviews then veto rules by 

^proves or rejects statute. New 
rules. rules 

automatically 
sunset after one 
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STATE LEGISLATIVE REVIEW OF AD 


STATE 


REVIE WING 

COMMITTEE 


Tamcssce 


RULES 
SUBJECT T( 
REVIEW 


(coDtiaued) 


Utdi 


Joint bi^Hirtisan 


Pn^Msed and 
existing 


Vermont 


Joint bi-paitisan 


Proposed and 
existing 


Viiglaia 


Standing 


Proposed and 
existing 


Washington 


Joint bi-paitisan 


Proposed and 
existing 


REGULATIONS 


0 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 



year unless 
specifically 
reauthorized by 
the legislature by 
statute. 


Committee 
reviews roles. 

New rules 
sutomatically 
sunset after one 
year unless 
specifically 
reauthorized by 
the legislature. 


Committee must 
review and 
approve or object 
to proposed rules 
within 30 days. 
Inaction is 
automatic 
approval. 

Legislature may 
veto rules by 
statute. 


Committee has the 
option to review 
and approve or, 
with concurrence 
of the govenxrr, 
temporarily 
suspends effective 
date of rules. 

Legislature has 
no veto power 
overmles. 


Committee 
reviews and 
approves or 
objects to rules. 
Committee, by 
nujmity vote and 
wi^ concurrence 
of die govenior, 
may temporarily 
su^ends effective 
date of rules. 

Legislature has 
ix> veto power 
overrules. 
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STATE LEGISLATIVE REVIEW OF ADMINISTRATIVE REGULATIONS 



REVIEWING 

COMMITTEE 

RULES 
SUBJECT TO 
REVIEW 

COMMITTEE 

POWERS 

LEGISLATIVE 

POWERS 

West Virginia 

Joint bi-partisan 

Proposed 

Committee 
reviews rules and 
provides advice. 

Agencies must 
receive specific 
legislative 
authorization to 
promulgate all 
new rules. 

WiscoDsin 

Joint bi-partisan 

Proposed and 
existing 

Committee must 
review then 
q)prove or 
suspend prop(^ed 
rules within 30 
days. Committee 
may su^end 
existing rules at 
anytime. Inaction 
is automatic 
approval. 

Legislation is 
required to 
sustain the 
suspension. In 
ad<htion, 
legislature may 
veto rules by 
statute. 

Wyoming 

Joint bi-partisan 

Proposed and 
existing 

Committee 
reviews rules and 
may reccmimend 
action be taken by 
full legislature. 

Legislature may 
nullify a rule by 
statute but action 
must be taken 
prior to the end 
of the next 
succeeding 
session. 


The following states do not have a fonnal process for legislative review of administiative rules; 
California, Hawaii, Minnesota, Mississippi, Ndnaska, New Jeisey, New Mexico, Rhode Island, and 
Texas. 

NCSL Staff Contacts: Melinda Cross, Director NCSL Environment Cooimittee (202)624-9183. 


This sUe-bf-sUe was produced using in/ormatiou from The Book of the Stales. J99S - 1999 by 
Ae Coundl of State Goverumeuts. 
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TESTIMONY OF 
ARTHUR J. DYER 
President, Metal Products Company 
on behalf of the 

NATIONAL ASSOCIATION OF MANUFACTURERS 
before the 

COMMITTEE ON GOVERNMENTAL AFFAIRS 
UNITED STATES SENATE 
April 22, 1999 

Mr. Chairman, members of the committee, my name is Arthur J. Dyer. Thank 
you for the opportunity to testify on S. 59, the Regulatory Right-to-Know Act, and on the 
establishment of a Congressional Office of Regulatory Analysis. I am president of the 
Metal Products Company in McMiimville, Tenn., and am before you to represent the 
views of the National Association of Manufacturers (NAM). I am accompanied by Larry 
Fineran, assistant vice president and director, resources, environment and regulation, for 
the NAM. 

The Metal Products Company is a small contract manufacturer of sheet metal 
fabrications and stampings located in a rural section of middle Tennessee. My father 
founded MPC in 1947, and today we have almost 100 employees and more than 
$12,000,000 per year in sales. 

The National Association of Manufacturers (NAM) is the nation’s largest national 
broad-based industry trade group. It’s 14,000 member companies and subsidiaries, 
including at^roximately 10,000 small numufacturers, are in every state and produce 
about 85 percent of U.S. manufactured goods. The NAM’s member companies and 
affiliated associations represent eveiy industrial sector and employ more than 1 8 million 
people. 
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The NAM’s mission is to enhance the competitiveness of manufacturers and 
improve living standards for working Americans by shaping a legislative and regulator)' 
environment conducive to U.S. economic growth, and to increase understanding among 
policymakers, the media and the general public about the importance of manufacturing to 
America’s econtanic strengdt. 

The NAM supports both the Regulatory Right-to-Know Act and the establishment 
of a Congressional OfSce of Regulatory Analysis. The NAM believes that each proposal 
-will contribute to improving the reguiatoiy process and the efficiency of regulatory 
programs. Neither bill will harm efforts to protect public health, safety, the environment 
or the public interest (such as consumer or antitrust programs). To the contrary, they 
should provide guidance to the agencies about how best to use their limited resources. 
They should also provide a signal to Congress and the public at large about how effective 
regulatory programs are, whether they should be changed and what further refinements 
should be made. The NAM thanks you for your efforts in support of the Regulatory 
Right-to-Know Act during the lOS"* Ccmgress, as well as the time and effort that Senator 
Richard Shelby expended last Congress on behalf of S. 1675, the Congressional Office of 
Regulatory Analysis Creation Act of 1 998. (When S. 1 675 is referenced in this 
testimony, it refers to the bill introduced during the 1 05“ Congress.) 

Regulatory Rifht-to-KjiPW Act 

In this era of mtemational global competition, manufitoturers cannot raise the 
prices for the goods being produced by 18 million Americans. The only way to continue 
increasing jxosperity for Americans is to increase productivity through investment and 
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cutting costs. Regulations, whether beneficial or not, almost always add to costs, 
sometimes substantially, and decrease capital available for investment. 

Therefore, the NAM has been a vigorous supporter of increased congressional and 
agency attention to minimizing the cost impacts of federal regulations through honest risk 
assessments, risk prioritization and cost/benefit assessments of alternative risk mitigation 
proposals. 

The two bills under discussion today both would contribute to this overall goal. 

S. 59 will improve and make permanent an overall reporting structure that will enable 
agencies. Congress and the public to weigh the costs and benefits of the current 
archeological pile of regulations that now affects commerce, our health and safety, and 
the environment Any new regulations will be assessed by an Office of RegulaltHy 
Analysis. Such an office will facilitate congressional oversight of the regulations that 
agencies promulgate to implement federal regulatory statutes and, hopefully, ensure that 
the regulatory costs will be in line with the real benefits envisioned by the laws. 

As the committee is well aware, federal regulations cost Americans 
aiqtrDxiinately S700 billion per year, or about $7,000 for eveiy household. This burden 
has rightly been dubbed a “hidden tax.” Of course, the NAM recognizes that regulatory 
psogiams provide substantial benefits. However, except for the ^ropiiations 
amendments for the past two years offered by you, Mr. Cbaiiman, and your predecessor. 
Senator T«1 Stevens, an overall accounting of this hidden tax would not show up 
anywhere in any official government document. 

Exactly a week idter the tax-filing deadline for most Americans, I am certain that 
many wonder, as I do, what we are actually getting in return for sending these hard- 
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earned dollars to Washington. Similarly, it is healthy to question what we are getting for 
our hidden tax dollars. While 0MB has acknowledged that its two existing reports 
submitted to Congress in response to the Stevens and Thompson amendments are rough 
estimates at best and can be improved, the reports have begun to shed some light on the 
answer to the question that Americans ask at this time of year. Making permanent these 
regulatory cost reports will help both to refine the methodology and to allow year-to-year 
comparisons. 

In talking about the Administration’s Reinventing Government initiative. Vice 
President A1 Gore has referred to the American people as “customers” of government 
agencies. I prefa to think of myself- and other Americans - as part owners. As an 
owner, I’d like to know how effective government agencies are. In this regard, I am not 
talking about numbers of on-site inspections or fines levied. Rather, what are the goals of 
enabling statutes administered by the agency, and how efficiently are these goals being 
met? Are these goals being retested m light of improved science and technology? 

If you will allow me, I would like to explain how this proposed legislation relates 
to how I operate my own business. About once a quarter I gather my employees in small 
groups and go over our financial condition. I project on the wall our financial statements 
and the status of our bonus plan, and 1 go over things like sales projections and upcoming 
equipment purchases. When 1 am implementing some new program or change in 
operation, I always explain what we are doing and why. 1 try to convey exactly what we 
want to accomplish and what the benefits will be. My employees are much more likely 
to implement some new program successfully if they see how it will benefit them as 
individuals and the company as a whole. But much more important that feat, I have an 



opportunity to listen to their comments about whatever it is I’m proposing. “Have you 
thought about this?” or “Wouldn’t it be better it we if we did that?” My employees are 
usually much closer to the problems than I am, and I recognize that they usually know 
much more about how to fix them. Their questions, comments, gripes and suggestions 
always help to improve whatever we’re about to do. I suggest that small business people 
thrmighout the country are much closer to the problems than the tegulatois and 
bureaucrats who try to solve them are. I believe that American businesspeople truly want 
to do what’s right for their employees, their customers, and their country. The 
Congressional Office of Regulatory Analysis and the Regulatory Right-to-Know Act 
would provide all Americans, from the members of this committee to me and my 
employees, an opportunity to have a more open and honest debate, based on more 
objective information, about regulatory agencies’ decisions. We ail want to do what is 
right, but in today’s competitive global environment, we simply cazmot afford to waste 
time and money on the wrong regulatory solutions. 

1 believe that a comprehensive analysis of each regulatory function - especially 
major rules - could help the Administration, Congress and others determine where 
resources should be focused in order to maximize their inqtact 1 know personally that I 
need to continually review each aspect of Metal Products Company to determine where 
improvements can and should be made. I believe open debate and reviews will Imlp the 
regulatory agencies as well. 

The current 0MB opposes enactment of the Regulatory Right-to-Know Act. I 
find this imzriing. Executive Ordos over the past quarter cortury have directed agmx;ies 
to use cost-benefit analysis, at least for nugor rules. In addition, as I noted, two 
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consecutive bills providing expropriations fot 0MB have mandated that OMB carry out 
the essential elements of S. 59, 

The OfBce of Infoimation and Regulatory Affairs (OIRA), in particular, should 
be able to institutioiializs the provisions of S. 59, since it has a mandate under Executive 
Chder 12*66 (and, before that, E.0. 12291) to ensure dial cost-benefit analysis is 
performed for major rules. Despite this, OMB notes “data gaps” and inconsistencies 
among agencies as reasons why it could not provide a better estimate in the reports 
re^onding to die Stevens and Thompson amendments. S. 59 would grant OIRA 
additional arrows in its quiver - as well as statutory direction and incentives to eliminate 
the data gaps and accomplish the goals of S. 59. 

S. 59 has many provisions that would be helpful, both to OMB as it prepares its 
net benefits report and to those interested in the results of that report First and foremost 
it directs OMB, in consultation with the Council of Economic Advisors, to issue 
consistent guidelines to standardize the most plausible indicators of costs and bmiefits 
and requires OMB to review agency adherence to these guidelines. Codifying the 
requirement to issue ccmsistent guidelines is an important improvement that addresses the 
most vivid example of cavalier analysis by an agency in last year’s report: the reliance 
on EPA’s estimate of “up to” $3.2 trillion in benefits under the Clean Air Act OMB 
adcnowledged concerns about this estimate, but rather than review it for accuracy or 
correct the methodology, it merely incorporated EPA’s numbers. The peer review of the 
net benefits reports, provided for in Section 7 of S. 59, would give OMB an additional 
tool wirir which to review ^ncy-ptepared reports for adherence to the guidelines artd 


sound economic methods. 
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The NAM is pleased that S. 59 continues with the public notice-and-comment 
provisions. This is important bcrause it allows expats not involved in the peer review to 
highlight problems with the methodology and offer suggestions for improvement. 
CongresaloBal Office of Regulatory Analvsis 

The establishmoit of a Congressional Office of R^nlatory Analysb (CORA) 
(which presumably would offer appropriate comments on the viability of the analysis in 
the annual OMB net benefits report) would serve as an additional check on OMB for 
sound analysis in the net benefits report. Furthermore, CORA would provide oversight 
committees with an additional resource of reliable, independent information. In the last 
Congress, the NAM was a strong supporter of creating CORA. Indeed, the NAM led 
industry’s efforts for its enactment and looks forward to doing so once again. 

As proposed in S. 1675, CORA would have been an independent congressional 
agency. It would have been funded at about $5 million, vdiich is equivalent to OIRA. 
Most resources and personnel would have come from the General Accounting 
Office (OAO) and the Congressional Budget Office (CBO). 

Although the NAM is disappointed that S. 1 675 did not become law, this 
Congress has the opportunity to make changes to that proposal in response to those who 
had legitimate concerns. Chief among these changes would be not to make CORA an 
independent agency. Rather, it could be a specified function of an existing coi^ressional 
office. While GAO has had experience ova the years with regulatory review, placing 
CORA unda CBO would make a statement that CORA is the congressional equivalent c 
OIRA, which is housed within OMB. In addition, CBO would be betta equi^red to 
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handle the reviews of the cost-benefit analyses. Thus, when the bill is re-introduced, the 
NAM encotir^es the sponsors to place CORA within CBO. 

Another criticism that should be acknowledged regarding last year’s bill is that, 
even though CORA was conceived as a non-partisan offi(re, selection of the director by 
the Speaker of the House and the Senate Majority Leader, as provided in last year’s bill, 
would be inherently political. Establishing CORA within CBO would put this argument 
to rest. (The NAM would like to note, however, that the selection of the director of 
CORA in S. 1675 was akin to the selection of the CBO director. Any equivalent 
concerns raised at the time of passage of the Congressional Budget and Impoundment 
Act of 1974 have long been put aside and, with the passage of time, the procedure of 
selecting the CBO director is now accepted.) 

One criticism of the CORA proposal that the NAM rejects is that CORA would be 
duplicative of OIRA. This is tantamount to saying that CBO is duplicative of OMB. 
While this may have been a concern at the time of CBO’s creation, history and 
experience show that the results of any tension between it and OMB have been positive: 
The competition has led to better analyses and a system of checks and balances. 

Similarly, establishment of CORA is an idea that is long overdue. It has not been 
uncommon for an agency to produce a slanted cost/benefit analysis to justify a regulatory 
choice or statutory mandate. Oversight committees have always been at the mercy of 
these slanted mialyses, as has GAO in its reports to Congress on major rules under die 
Congressional Review Act. CORA, on the other hand, would fastidiously review agency 
procedures and analyses to ensure compliance with statutes, such as the Administrative 
Procedures Act, the Small Business Regulatory Enforcement Fairness Act, the Paperwork 
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Reduction Act, the Congressional Review Act and the Regulatory Flexibility Act. in 
addition, CORA would help entire that agencies follow executive orders and other 
regulatory procedural requirements. Such a consolidated review would substantially 
assist oversight committee members and staff, whose expertise would be more on the 
substantive issues rather than on these procedural ones. 

In order to avoid a log-jam of analyses at CORA, S. 1675 correctly provided for 
CORA to prioritize its analyses of rules. Major rules would have first priority, followed 
by requests from committees and then individual members. 

Another function of CORA would be to explore alternative ways to meet the 
goals of a regulation that would be more effective than the rule as promulgated. Hiis 
additional analysis would provide a fresh perspective on how the statutory goal might be 
achieved. Accordingly, if an agency promulgated an inferior approach, CORA could 
provide Congress with information regardingmore efficient alternatives to consider as a 
statutory amendment or, using the Congressional Review Act, to reject the more 
burdensome alternative. 

Finally, S. 1675 called for CORA to issue a net benefits report similar to the one 
envisioned in S. 59. The NAM hopes that the re-introduced bill will retain this 
requirement. Combined with the requirement in S. 59, separate reports by 0MB and 
CORA would provide a check for both to use sound methodologies. 

Passage of the Regulatory Right-to-Know Act and creation of a Congressional 
Office of Regulatory Analysis would both improve the performance of the federal 
regulatory program by Improving our understanding of the priorities and resource 
commitments embodied in existing regulations and by providing Congress with 
additional tools to review new regulations. 

On behalf of the NAM. I thank you again for this opportunity. 1 would be pleased 


to answer any questions you may have. 
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Executtve Summary 

Regulation is becoming increasingly important in many aspects of our economy. 
Congress has traditionally paid much less attention to the benefits and costs of regulation than to 
directly budgeted expenditures. This imbalance needs to be rectified. 

Congress is now holding hearings on the Regulatory Right-to-Know Act and the 
Congressional Office of Regulatory Analysis Act. Those acts, if passed, will highlight the impact 
of regulation on ermsamers and woriters; help inform the process of tfosigning new laws and 
regulations; and also help provide insight on how to improve existing regulations. 

This testimony argues that both those bills are likely to improve regulatory 
accountability. We offer some specific suggestions for strengthening the Right-to-Know Act, for 
example, by encouraging the Office of Management and Budget regulatory oversight unit to 
make greater use of its expertise in evaluating the actual impaos of federal regulation on the 
general public. We also make some practical suggestions for implementing a congressional 
Office of Regulatory Analysis, including recommendations on which regulations to analyze, the 
settle of the analyse, and the timing of such analysis so that it can have an important impaa on 
the regulatory process. 
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The Regulatory Righl-to-Know Act 
and the Congressional Office of Regulatory Analysis Act 

Robert W. Hahn and Robert E. Litan 


I. Introduction 


We are pleased to appear before the committee to provide our views on the Regulatory 
Right-to-Know Act (S. 59) introduced this session by Senators Thompson, Breaux, Lott, and 
Stevens and the Congressional Office of Regulatory Analysis Act introduced in the past 
congressional session by Senators Shelby and Bond. 

The two of us have studied and written about regulatory issues for over two decades. 
Recently, we helped the two institutions with which we are affiliated-the American Enterprise 
Institute and the Brookings Institution-form a new Joint Center for Regulatory Studies which, 
among other things, is reviewing federal regulatory and legislative proposals. 

We believe that both bills are good ideas and should be adopted, with minor modifications. 
Both would help ensure that regulators, lawmakers, and interested parties have better information 
on the benefits and costs of individual regulations as well as the cumulative impact of the entire 
federal regulatory effort. In that respect, the bills would help bring information disclosure about 
regulatory activity up to the standards long required for on-budget activity, thus enhancing 
regulatory accountability. 

Indeed, one lesson the United States has been preaching to the rest of the world in the 
wake of financial crises in Southeast Asia and Russia is that activity in both the public and 
private sectors must be “transparent.” This simply is another way of saying that the public has a 
"right to know” information that is relevant to decisionmaking by both firms and governments. 
Both bills would apply that principle to regulation in this country. It is about time. 
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2. The Regulatory Rjght-to-Know Act 

S. 59 would make permanent a requirement that Congress has imposed on the Office of 
Management and Budget (OMB) over the past two years: to prepare annually a report to 
Congress on the total benefits and costs of federal regulations. 

Before those annual reports were required, the American people had no idea of the 
cumulative impact of federal regulatory activity. Now they know that federal regulations impose 
burdens on the private sector most likely in excess of $200 billion a year, depending on how the 
costs are defined; and according to estimates supplied by federal agencies, federal regulations 
deliver total benefits of at least that magnitude and conceivably much more. 

The OMB reports have been far from perfect, as we will explain. But that does not mean 
that they should be abandoned, especially now that the agency has gained experience preparing 
them. In making the reporting requirement permanent. Congress should be urging OMB to 
improve its estimates of benefits and costs and to expand its recommendations for legislative 
changes. 

A. Responses to Possible Objections 

Before outlining our suggestions for improving S. 59, we want to anticipate a number of 
possible criticisms of the bill and address each in turn. 

General Concerns about Using Benefit-Cost Analysis 

Some interest groups object to the basic concept of collecting and reporting information 
on the benefits and costs of regulations for various reasons. For example, some claim that the 
numbers are too imprecise to be of much use. Others claim that the seeming precision of hard 
numbers drives out nonquantifiable considerations from regulatory decisions. And still others 
object on moral grounds-in particular, to the monetization of human health benefits. We do not 
believe that any of those objections defeats the usefulness of the kind of report that S. 59 would 
mandate and that OMB has already issued twice. 

2 
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The broadest response to the critics is that the rear-guard battle over benefit-cost analysis, 
frankly, is over. Successive presidents front both parties for twenty-five years have issued and 
adhered to executive prders that require the executive branch agencies to analyze the benefits and 
costs to the best of Uieir ability before taking regulatory action. Those orders do not require the 
quantification or monetization of the impossible. But they do recognize that benefit-cost analysis 
provides a useful pamework for making decisions an organized and systematic version of a list 
of pros and cons. We strongly suspect that if any of those individuals who object to benefit-cost 
analysis were to become the head of a regulatory agency, he or she would use something that 
approximated that method of decisionmaking, even if only implicitly. The executive orders make 
the analysis explicit. And S..59 simply asks that OMB report to Congress and the American 
people the cumulative impact of all those decisions. 

We are not oblivious to the concerns of critics, however. It is true that the current state- 
of-the-art does not often permit precise numerical estimates of benefits and costs. For that 
reason, some agencies include ranges for the relevant figures as well as best estimates. There is 
nothing wrong with that; indeed, specifying reasonable ranges often can be far more illuminating 
than offering precise estimates that do not acknowledge key uncertainties. 

Although benefit-cost analysis provides a useful framework for decisionmaking, there are 
times when policymakers may not wish to lake the results literally. For example, the numbers 
generated in the exercise do not remove nonquantifiable factors from decision making. Instead, 
they can help policymakers put implicit price tags on those factors so that they better understand 
the implications of decisions. 

For example, .suppose that the best estimate of the economic impact of a water pollution 
rule is that it would cost $500 million annually to implement while generating quantifiable social 
benefits of $400 million. Regulatory officials may still choose to approve the rule, however. In 
some cases, they may not be permitted by the authorizing statute to balance benefits and costs, in 
which case Congress and the public would then at least know the consequences of such a statute. 
Alternatively, the officials may be allowed to balance, but they recognize other Jionquant^iable 
benefits-such as the benefit to society of having clean bodies of water-that, in their view, tip the 
balance toward adopting the rule. In that case, the benefit-cost analysis will have revealed the 
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implicii value of the nonquantifiable benefits to be at least $100 million. That, too, is useful 
information for the public and Congress. 

The critics of monetizing benefits, such as putting values on saving or extending lives 
and reducing the risk of injury-ignore one simple point. Whether one does it implicitly or 
explicitly, judgments are made all the time in both the public and private sectors about how 
much to spend to achieve given levels of safety. The fact is that limitless resources are not spent 
in pursuit of that objective. We do not spend the whole gross domestic product (GDP) attempting 
to save lives, however much we would like to do that. If we did, there would no other activity 
taking place in our society-no recreation, no travel, and no education. Instead, we all make 
decisions about how to trade off some objectives against others. You, as legislators, do it when 
you decide how much to allocate to education, to transfer payments, and to various other 
activities that in their own ways help save livcs-national defense, medical research, and crime 
prevention, to name a few. Juries put values on human lives and injuries; they do not place 
infinite values on either. When regulators place values on saving lives or avoiding injuries, they 
are simply making explicit judgments that can be used to help compare the benefits with the 
costs that the private sector and public will be asked to pay under different regulatory proposals. 
In the process, they help decide how and to what extent society should allocate its scarce 
resources toward given regulatory objectives. 

Significantly, the executive orders instracting the agencies to conduct regulatory analyses 
do not mandate that all benefits be monetized in every case-only that this be done to the extent 
practicable. It is noteworthy that S. 59 does not even go so far, for it speaks only of "effects." We 
believe that the bill should go further and follow the approach of current Executive Order 12886. 
Specifically, the bill should include additional language instructing OMB to estimate both 
benefits and cost in monetary terms, to the extent practicable. Furthermore, Section 6 of the bill- 
which instructs OMB (with advice from the Council of Economic Advisers) to issue guidelines 
to agencies to standardize their measurement of benefits and costs-should also instruct OMB to 
standardize the monetization of benefits and costs, when such estimates are available. 
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Many Statutes Do Not Require Regulatory Balancing 

A second possible objecdcn to S. 59 would question the usefulness of a regulatory 
accounting when a number of regulatory statutes do not allow the balancing of benefits and 
costs. We believe that ti» arwual report is nonetheless usefiil. 

As noted, executive orders have for over two decades requited regulatory analyses to be 
conducted, even for regniatiotB where balancing is not allowed. We believe that this is so 
because regulators still find estimates of benefits and costs useful in rendering their decisions, if 
for no reason than to have a basic “reality check” before issuing thdr rules. Furthermore, 
whether or not the information is used to provide such a check. Congress and the public have a 
right to know the impact of the rules that are being ptomulgmed under staffites thtt prohibit 
balancing. Such information could lead Congress to change its mind about the statutes, as in fact 
Congress has dime in recent years by changing the Delaney Clause of the Food, Drug and 
Cosmetic Act and introducing some balancing language in the Safe Drinking Water Act. 

The annual reports can also help Congress consider the overall “balance” of the 
regulatory effort; in particular, whether private sector resources might be reallocated so as to 
generate even larger benefits for the same aggregate cost. In that regard, one well-known study 
by rKearchets at Harvard found that a reallocation of mandated expenditures toward those 
regulations with the highest payoff to society could save as many as 60,000 more lives a year at 
no additional cost. Whether that is the right number is not the point That kind of inquiry should 
be of central importance to Congress. But Congress cannot begin to address such issues without 
having the kind of information included in the OMB annual report, which under S. 59 must 
include not only total benefits and costs, but similar information by agency, agency program, and 
major rale. 

Official Estimates May Be Based on Unreliable Studies 

A third possible olyection questions the value of the annual report to the extent that OMB 
and/or the a^cies include estimates of ^prestionable reliability. In particular, is it possible that 
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OMB and/or the agencies can "game” Congress by displaying estimates strongly favoring 
existing regulations, so as to fend off possible criticism? 

In fact, we are sympathetic to that concern. The most inqtortant difference between 
OMB's report of 1997 and the 1998 report is that the more recent one includes a new estimate of 
the benefits of the Clean Air Act from the so-caDed Section 812 study, which EPA estimated at 
over $3 trillion annually (at the high end). That estimate alone pushed the upper bound of 
benefits of all federal regulation to $3.S trillion, compared with a total cost range of $170-$230 
billion. 

While we recognize that the EPA estimate was the product of a peer-reviewed study, 
even OMB highlighted the strong sensitivity of the estimate to a number of assumptions and 
pointedly noted that other agencies held different views from EPA about those assumptions. That 
is hardly suiprising. While we believe that the Clean Air Act may indeed produce benefits well 
in excess of its costs, we also believe that the EPA estimate, which OMB only indirectly 
questions in its report, on its face lacks credibility. Cart one statute really generate benefits that 
are approximately 40 percent of the nation's annual GDP? 

It is therefore understandable why some might question the usefulness of a report that 
accepts agency estimates without independent analysis. There is nothing in S. S9 that would 
prevent OMB from continuing to follow that practice in the future. 

But that does not mean that the reports are useless. It is important to have the 
administration on record as to what it believes the values of its regulatory effort to be, just as the 
administration every year must defend its annual budget. But the buck does not stop there, so to 
speak. Congress can and should play a role in questioning the basis for regulatory estimates, just 
as it does now for budget requests. The annual regulatory report thus serves as the beginning of 
debate and thoughtful deliberation, not the end of them. 

Over two decades ago. Congress recognized that it could not properly discharge its 
appropriations and budget responsibilities without having its own analytical arm to provide 
independent evaluations of the administration's budget request Hence, in 1974, it created the 
Congressional Budget Office (CBO). We believe that the assessment of regulatory impacts 
deserves die same Idnd of independent consideration. Therefore, we will shortly discuss why we 
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believe that the proposal to establish a coumeipait to CBO for regulatory analysis is also 
nioritorioas. 

Finally, we note that S. 59 can be implemented with few additional resources. In any 
event, to the extent additional resources are required, we believe that they are well worth the 
cost. There is the potential to save billions of dollars annually while ensuring that consumers get 
better regulatory results. And there is reason to believe that the government does not spend 
enough money analyzing the potential for improving regulations. An average homebuyer, for 
example, spends about ten times more per dollar actually invested in housing than regulators 
spend analyzing expenditures that are required by regulations. 

B. Suggested Modifications 

Having strongly defended the need for S. 59, we nonetheless believe that it could be 
improved in several respects, either in the body of the bill or in accompanying legislative history. 

First, OMB should be required in its report to recoounend each year some 
minimiim number (perhaps ten) of regulations, programs or program elonente that should 
be reformed or eliminated. Those recommendations should be based on a careful assessment of 
the likely economic benefits and costs of the regulation or program. We are concerned that 
without such a requirement OMB may choose not to recommend any regulations or programs for 
elimination or reform. Indeed, OMB chose not to make sudi recommendations in its first r^tt 
to CcHigress and only briefly addressed the topic in its second report. 

Second, OMB should identify in each report some minimum number of regulations 
(such as five) where its assessment of the likely impact of a regulation substantially differs 
from thatof the agency proposing the regulation. The issues relating to the Section S12 Smdy 
provide perhaps Che most dramatic illustration of what can happen when OMB adopts without 
change an agency estimate of benefits and costs: in that case, the estimate on its face raises more 
questions than it answers and thus can cast a cloud over the reliability of OMB’s entire report If 
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OMB is critical of ceitain agency estimates, but unable or unwilling to provide its own estimates, 
then « least it ought clearly to indicate that to be the case. 

Third, Congress should develop nwchaiilsiiis for better caiforaeinait of die OMB 
gid^nes. OMB has already issued guidance to agencies ^n how to measure the benefits and 
costs of proposed regulmions and fonnats for reporting that information. While there is room for 
improvement, the fundamental problem is one of enforcement. We suggest diat OMB, in 
addition to providing guidance, issue an annual peer-reviewed statement about the extent to 
which agoiciK are cmnplying with such guidance. That smtement could be included in the 
associated report. In addition, when agencies are not complying. Congress should take the degree 
of agency conqiliance into account in siting appropriations for the agency and in instructing the 
agency how to proceed in the coming year. 

Fourth, as noted above, the bill should make dear that the estimates of both bendits 
and costs should be stated in monetary terms, to the extent practicable or fearibie. By 
estimating benefits in monetary terms to the extent feasible, they can be compared more easily. 
At the same time, the limitations of such comparisems need to be noted. 

Fifth, the statute should require OMB to redo flie regulatory onalyscs on a select 
nundier of existing rules. As it is now, OMB has been relying on estimates in the professional 
academic literature (to which we have contributed) to provide baseline estimates of existing 
regulations and has then buttressed those estimates with agency estimates of their most recently 
adopted rules. As some critics have rightly pointed out, the baseline estimates are getting dated. 
Htms have perhaps responded to mandates issued long ago in different ways from what was 
initially expected. In addition, scientists or other analysts may have learned more about the 
magnitude of the benefits of certain rules. As a result, it is important that OMB incrementally 
look back over the existing body of regulations and update the benefit and cost estimates. 

Why not have the agencies do that? The major reason is to begin to develop some 
independence in the estimates. Where those estimates suggest a need for modirication of some 
rules, then those results can help form the basis of the recommendations in changes in 
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regulations that S. 59 would mandate. The agencies can then get to work considering those 
modifications based on the new estimates. 

We recognize that our suggestions would require OMB to hire consultants in the same 
way that agencies now do this for the new rules they develop-and that this will cost some 
money. The amount, of course, will depend on the minimum number of such analyses Congress 
mandates. The total additional resources in any event should not exceed several million dollars. 
Given the fact that many existing rules now impose annual costs on the private sector in the 
billions of dollars, not to devote some small measure of added resources would be penny-wise 
and pound-foolish. 

3. The Congressional Office of Regnlatorv Analysis Act 

You have also asked to us to assess the Congressional Office of Regulatory Analysis Act, 
which Senator Shelby proposed last year (as did Representative McIntosh in the House). That act 
would create a CORA to provide Congress with "independent, timely, and reasoned analysis of 
existing and anticipated Federal rules.” As noted earlier, such an office would serve as the 
regulatory counterpart to CBO. 

A. Why CORA Is Sound 

We believe that the CORA proposal is sound for three reasons: first, because it is likely 
to serve as an independent check on the analysis done in the executive branch by OMB and the 
agencies; second, because it will help to make the regulatory process more transparent; and third, 
because Congress can use the independent analysis to help improve regulation and the regulatory 
process. 

OMB’s Office of Regulatory and Information Affairs (OIRA) faces inherent limits in the 
scope of its review of individual regulatory proposals. OIRA is headed by a political appointee 
chosen by the same administration that a[^ints the heads of the regulatory agencies. There is 
likely, therefore, to be some implicit understanding that the head of OIRA is not to press the 
agencies “too hard” because he or she is on the same “team" as the agency heads. Even if the 
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head of OIRA were given authority to challenge regulations, the basis for those challenges is 
rarely made public; and the scope of those challenges is likely to be limited. The constraints on 
OMB are manifested in its annual report, in which it has, so far, simply accepted the benefits and 
cost estimates compiled by the agencies instead of providing any of its own assessments. CORA 
would not face those constraints but instead would be able .to provide its independent analysis, 
much as CBO has done in the budget arena. 

CORA would also make the regulatory process more transparent by providing both a 
more independent and a more public voice than OIRA. As noted below, CORA could submit 
comments on proposals that would help the public and Congress gauge their accuracy. 

Congress can use CORA to help implement its recent legislation. For example. Congress 
adopted legislation (the Small Business Regulatory Enforcement Fairness Act) giving itself the 
opportunity for at least sixty days after a regulation is finalized to disapprove it before it becomes 
effective. Congress has yet to exercise that responsibility. As it is now, if and when Congress 
chooses to do so, it will have to rely on the agency’s own estimates of the impacts of a rule and 
on any other data that interested parties may or may not have submitted in the rulemaking record. 
Significantly, Congress now has no credible, independent source of information upon which to 
base such decisions. That is analogous to the pre-CBO Congress, which had to make budget and 
appropriations decisions based solely on the information developed by the executive branch. We 
doubt seriously that, whatever their day-to-day criticisms of CBO may be, few if any members of 
Congress would wish to return to the pre-CBO era for appropriations decisions. Analogously, 
Congress should want to create an office to provide information and assessments of the impacts 
of regulations that are independent of those of the agency. 

CORA could also aid Congress in periodically assessing the need to modify its own 
regulatory statutes. The OMB annual report, mandated by S. 59. would assist in that effort, but 
again, it will be based solely on the information that OMB chooses to convey to Congress. 
CORA can and should provide an independent assessment of that report, a responsibility that 
should be added to the language of the bill. 

B. Implementation Issues 
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The CORA proposal raises a number of practical questions that this committee should 
consider before deciding whether to recommend it to the full Senate. We examine those 
questions below and suggest the need for modifying the bill in some cases and providing 
guidance in the form of legislative history in others. 

What should be the scope of CORA 's duties? 

The Shelby draft of last year would require CORA to perform its own regulatory impact 
analysis (RIA) for every ‘Inajor rule." We do not believe that CORA has to go that far-in effect, 
replicating everything the agencies do, but wiihont anywhere near the level of resources. Instead, 
Congress and the public would be better served if CORA reviewed the RlAs and the rules-both 
a.s they are proposed (see further comments below) and when they are issued-for their 
methodological and factual integrity and for whether they reflect a consideration of reasonable 
alternatives and whether they are consistent with the authorizing statute. In other words, CORA 
should be doing the same kind of review that ORA now performs, only without the political 
constraints. 

In addition, as we have Just suggested, CORA should also be required to provide 
Congress with an assessment of the OMB annual report, much as CBO now docs with the annual 
budget. 

How many rules should CORA review? 

If it is required to analyze all major rales, CORA is likely to be doing thirty or so 
analyses a year (and maybe more, counting the rules of independent agencies). The Shelby draft 
also requires CORA to analyze nonmajor rales if they are so requested by a Senate or House 
committee. 

The ability of CORA to carry out that full mandate depends on the level of resources 
Congress gives it. Our view that CORA should leam to walk before it runs, and therefore, should 
start on the small side-perhaps with fifteen to twenty senior-level analysts-and only ramp up in 
the number of personnel as it gains experience (by comparison, although ORA has more 
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employees, it has, to our knowledge, only about fifteen to twenty-five senior-level regulatory 
analysis). 

If that view is sustained-indeed, if CORA is given eveiffewer resources at the outset- 
then serious attention should be given to limiting the number of rules analyzed. At a minimum, 
therefore, we would propose striking the requirement that CORA analyze nonmajor rules. In 
addition, for major rules, CORA should be able to devote more resources to reviewing very 
important rules with potentially large economic impacts than to major rules of lesser import. 

How much information should CORA get, and when should it get it? 

The Shelby draft (which closely tracks the McIntosh proposal in the House) would ensure 
that CORA gets the same information that 0MB now gets whep reviewing mles. As a practical 
matter, that means that CORA would get the regulatory impact analyses and underlying 
supporting materials that are placed in the rulemaking record, along with the notice of proposed 
rulemaking (NPRM), at the time the rule is proposed, CORA also should have access to any 
other materials the agency used to help prepare its RIAs, so that it has the data and models 
necessary to replicate agency results on benefits and costs. And, of course, CORA should get all 
comments Bled in the public record after the comment period closes. 

We understand that theeadministration has previously objected to the CORA proposal for 
intruding excessively into the rulemaking process. There is a v^id concern here. CORA should 
not be created to replicate everything the agencies do, just as CBO was not created to leplicated 
everything that OMB does or that the budget offices of the individual agencies do. Instead, CBO 
was created to provide a “check”-an independent source of evaluation. 

CORA can and should play the same role. It can do that, for example, by placing its own 
comments in the rulemaking record of the agencies during the comment periods, which typically 
last from 90-120 days. Indeed, we suggest that the language of the bill and/or its legislative 
history strongly encourage CORA to provide such comments, which should help give the 
agencies early wamin^pf what CORA is likely to say in its report to Congress after the rules are 
issued. Where the RIAs, their supporting documents, and NPRMs have provided insufficient 
information for CORA to submit meaningful comments, CORA should say so in its comments 
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and thus put the agency on notice of the need to do more homework before issuing the final rule 
(a circumstance Ccmgress can and should take into account in deciding whether to review rules 
after they are issued). Knowing that CORA may file such comments would provide a powerful 
incentive for agencies to compile thorough records and analyses before proceeding with their 
NPRMs. 

When should CORA get its information? In particular, should it get it when OMB does- 
which is often well before die NPRM, at the stage when the agencies are just scoping oat their 
options and in the preliminary stages of their analysis? The administration's objections to the 
proposal seem to center on the answer to this question being yes. But the proposal can be easily 
modified to clarify that CORA is to receive the information that OMB obtains only at the time 
when rules are proposed. That should alleviate the administration’s legitimate concern about 
excessive intrusion into the deliberations of the agencies, but at the same time leave enough time 
for CORA to do its work. As long as CORA is not doing its own RlA-which we have counseled 
against-the 90-120 day comment periods (bat arc typical of agency rulemakings should allow 
sufficient time for CORA to cany out its functions. But just to be sure. Congress may want to 
add language in the bill allowing CORA to request the. agency to hold open its comment period 
for an additional period-peifaaps thiity to sixty days-when CORA believes that additional time is 
warranted and when the agency has not otherwise claimed a need for issuing the rule on an 
“emergency basis” (an option that should be retained). 

C. StufTmu C g RA 

As noted above, we believe that it is appropriate for CORA to build up a staff over time 
with individuals from backgrounds similar to those of the analysts now working at OIRA, In 
addition, we believe that CORA should have a permanent set of well-known independent 
scientists, economists, and other technicians on peer-review panels. CORA can and should draw 
on those individuals fer advice and, in appropriate cases, for help in preparing analyses. The 
members of the peer-review panels should be individuals of unquestioned expertise and of high 
standing in their academic or professional communities. No individual should be chosen to serve 
on a panel working on a particular rule if he or she works in an industry affected by that rule or 
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could benefit financially from its adoption. The same conflict-of-interest considerations should 
apply to putting individuals on peer-review panels who work for public-interest organizations 
that have stated their views on the rule or related rules. 

D. Alternatives to a CORA 

We believe that it is best for the independent review function to be lodged in a separate 
congressional agency. Otherwise, if made a part of CBO or GAO, the office is likely to have less 
clout, and there is a greater chance that its activities will get lost amid the larger functions 
already performed by those agencies. 

4. Conclusion 

Regulation is becoming increasingly important in many aspects of our economy. It has 
an important effect on our quality of life and the costs of goods and services; it also affects the 
ability of firms to compete in an increasingly global economy. 

The Regulatory Right-to-Know Act and the Congressional Office of Regulatory Analysis 
Act, if passed, will help enhance regulatory accountability. Those acts would help highlight the 
impact of regulation on consumers and workers. In addition, they would inform the process of 
designing new laws and regulations and could also help provide insights on how to improve 
existing regulations. 

Congress has traditionally paid much less attention to the benefits and costs of regulation 
than to directly budgeted expenditures. That imbalance needs to be rectified. 

Congress needs to have better information on the likely benefits and costs of regulations 
that flow from the laws it passes. In addition, American citizens have a right to know how 
regulations are likely to affect them in everyday life. 
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April 22, 1999 


Thank you for the invitation to testify on S.$9. the Regulatory Ri^t-tO'Know Act of 1999 and 
on proposals for a Congressional Office of Regulatory Analysis. This legislation provides a superh 
and unusual ^portunity to raise the level of public understanding an important and crmtroversial 
area of public policy. (1) S.S9 accomplishes dtat desirable rtbjective in a vmy straightforward and 
nonpartisan manner, ivoviding, on a regular basis, data on die benefits and costs of govenment 
regulaticxi. (2) Likewise, a new Office of Regulatory Analysis would give Congress an independent 
source of infsimation — provided its charter were broad enough for the task. 

The Case for S,59 

The reason S.59 is necessary is that neither the benefits nor the costs of compliance with 
government regulation shows up in any measure of federal spending or taxation. But these effects 
are vny substantial — available estimates total bundrerls of billions of dollars a year. The cost of 
operating the federal regulatory establishment, according to the Center for the Study of American 
Business, is reaching an all-time high of S18 billion in fiscal year 1999. 

The public surely has a right to know this information on a consistent and regular basis. As a 
former federal official, I know that such data would contribute to better-informed decision making 
on key issues of public policy. Government regulation affects so many aspects of our economy and 
society — economic factors such as employment, inflation, productivity, and competitiveness, as 
well as social factors such as the environment, consumer and employee safety, and public health. 

Some sections of S.S9 are especially noteworthy. Section 4(a) requires the President to trans- 
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mit the regulatory data with the annual budget That is an excellent idea, to help ensure that regula- 
tory prr^rams receive adequate attention in the key public and congressioiuU deliberatiais on fed- 
eral activity. As a practieai matter, I hope that the full regulatory report would be iacluded in the 
accompanying volume of special analyses now covering credit pograros, capital outlays, and other 
important categories of federal activity — and that the President's budget message would present 
the highlights. 

As a general proposition, more information is better than less. Nevertheless, we must 
acknowledge aid leqiond to die ciitieismt that have been raised. It is true dutt S.S9 will require 
some modest expenditure of federal funds. But modest surely is the accurate description wiien we 
cmnimre die mininml requitemenm of this bill with the enormous existii^ stnreture for ]»eparing 
the estimates of federal revenues and expenditures. 

A related criticism is that data on regulatory benefits and costs are not sofficfostly reliable to 
be worthy of dissemination. As someone who has pioneered the development of statistical informa- 
tion on regulation, I certainly am aware of the shortcomings that we have encounrered — as well as 
the progress that has been made. First of all, we diouid note diat, to this day, strong criticism is also 
leveled against the data on gross domesde product and other aggregate measures of economic activ- 
iQ'. Nevertheless, officials io both the public sector and the private sector find that information 
essentia] for their decision making. 

Closer to home, there ate well-known shortOHnings in die budget data that Congress acts 
upon. In the area of taxation, it takes several years after die fact for the Internal Revenue Service to 
issue its key report. Statistics of Income. As a result, the historkai revenue data contained in die 
budget document, especially for the past year, are preliminary and subject to likely change. More 
impwauit, it is demonstrably difficult to estimate major portions of federal revenues under existing 
tax law, especially capital gains taxes and corporate income taxes. On occasion, the Treasury's 
projections are much too high or much too low. Similar problems arise on the expenditure side, 
notably in the case of spending not tied directly to annual appropriations. Examples where budget 
estonates can be way off range from the activihes of the Coinmodi^ Credit Corpotatkm to militaiy 
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procurement outlays to entitlements. 

The diortcomings of the budget statistics notwithstanding, the nation still bases important 
decisions on that information. Surely the available data on the benefits and costs of regulation, 
whatever their limitations, have been very useful in alerting the public to the large magiitude of 
resources that are involved and to the substantial range of impacts generated by regulatory activity, 
1 see no advantage in depriving the public of such knowledge. 

Moreover, there is a positive feedback effect at work. For example, because the revenue esti- 
mates are so vital in the budget process, considerable effort has gone into improving the procedures 
for estimating the various categories of federal taxation. The enactment of S.59 would provide a 
similar incentive to improve the data on the benefits and costs of federal regulation. By making 
permanent the now-teraporary requirement for an annual regulatory accounting statement, S.59 
would encourage the executive branch to devote additional resources to developing a regulatory 
database. 

From time to time, lawyers criticize economists who attempt to estimate values of a statistical 
life for groups of individuals, data needed to quantify the impacts of some important regulatoiy 
programs. Such criticism is surprising in view of the great frequency with which lawyers — when 
they ate in a courtroom — go far beyond such generalized statistics by introducing estimates of the 
value of a specific human life and urging that large financial indemnities be based on such data. 

A Few Procedural Points 

On the positive side, I am delighted to see the details specified in Section 4(aXl). The 0MB 
reports in response to the Stevens Amendment, albeit helpful, have been deficient in providing data 
on individual regulatory agencies and programs. Likewise, the requirement for presenting recom- 
mendations to reform goverament regulation should help to generate improvements in diis impor- 
tant aspect of government activity. 

On the other hand, including distributional effects generates a disproportionately large re- 
search requirement that would unduly burden and delay the entire effort to measure benefits and 
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costs. On this score, I urge the Committee to consider the House version, which does not contain 
this requirement. That treatment does not prevent the inclusion of distributional analyses, should 
they become available. Section 4(aX2) might be interpreted as requiring a veiy extensive research 
effort in order to cover the indirect effects of federal rules. In terms of priority, estimating the costs 
and benefits of federal regulatory programs should receive the great bulk of the effort and attention. 
In contrast, the required analysis of direct and indirect impacts could rely on gathering relevant 
studies abeady prepared by government and private researchers. 

As a general proposition, restraint is needed in adding to the existing paperwork burden of the 
regulatory review process, especially by avoiding hems that are “nice to know,” but where the 
expected use is not likely to justify the burden of preparation. In that spirit, the relatively clean 
Senate version of Section 4(cX2) is preferable to the more extended version contained in Sections 
4{cX2) and 4{dX2) of the House bUl (H.IL2840). 

However, there is merh in the proposal that estimates of costs and benefits be prepared for 
several years following the year for which the basic report is being rrrade. Given the new burden that 
is being imposed by S.S9 to prepare historical data, I suggest deferring and tiien phasing in the 
requirement to provide estimates for the future. 

Such advance warning would give the regulatory agencies the time needed to develop the 
necessary new methodology. Aggregate benefit and cost prelections might be required, say, in 
2003, projcctioiu by ageitcy in 2004, and estanatea by program element in 2005. 

Section S(aX2) requires OMB to consult with the Ccmptroller General befixe issuing the 
annual report on regulation. The House bill names, instead, the director of the Congressional Bud- 
get Office. I am not impressed by either requirement but, if pressed, would lean toward the House 
version. 

In Section 6(a), a small procedural change would maintain a parallel relationship. The director 
of OMB should be required to consult with the chair of the Council of Economic Advisers. Both 
officials, of course, are &ee to delegate some of this responsibility. 

Section 7, on peer review, can be a useful innovation in both improving the regulatory data 
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and in enhancing confidence in the data. Because peer reviews usually involve more than one 
reviewer, I urge the committee to adopt the language of H.R. 1 074, which provides for two or more 
reviewers. A number of public policy research organizations have the capability of performing the 
task. Several of them have provided detailed analyses of the first two 0MB annual reports on 
regulatory benefits and costs. 

A Proposed Congressional Office of Regulatory Analysis 

With an expanded flow of data on regulatory programs, it would be helpful if Congress had its 
own expert staff to analyze such information and to prepare specific regulatory studies on its own. 
Legislation to establish a Congressional Office of Regulatory Analysis is an appropriate companion 
to S.59. However, the specific proposals that I have seen do not go far enough, although in some 
minor regard they may go too far. 

Virtually all generic regulatory reform proposals focus on improving the way in which gov- 
ernment agencies write regulations to carry out laws already enacted. Although such change is 
needed, this approach ignores the compelling ftct that the key decisions on government regulation 
occur earlier in the process — ^when Congress writes an Occupational Safety and Health Act or an 
amendment to the Food, Drug, and Cosmetics Act or any other important regulatory law. 

Each congressional committee, when drafting a regulatory statute, should present estimates of 
the expected benefits and costs of the regulatory program in the report accompanying the legisla- 
tion . To the extent feasible, this report should include a monetary evaluation of costs and benefits as 
well as a description of other advantages and disadvantages of the regulatory proposal. 

To help it carry out reviews of proposed regulatory laws and rules. Congress should establish 
its own professional, nonpartisan regulatory analysis organization to provide it with reliable data, 
including estimates of benefits and costs. This organization could be a part of the Congressional 
Budget Office (CBO). That would both minimize overhead costs and enable the new office to 
become operational more quickly. 

In carrying out their respective functions, it would be helpful if OIRA (the regulatory office of 
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OMB) and its new congressional counterpart developed a coopetative attitude on exchanging sta- 
tistical and technical information, consistent with the separation of powers between legisladve and 
executive branches. Such an effort would be similar to existing cooperation between CBO and 
OMB on budget matters. 

On the other hand, the new congressional regulatory office should be careful not to intrude 
into the process of executive branch drafting of regulations. Rather, as noted above, it should focus 
on the earlier stage where Congress is considering a new regulatory statute and also on the later 
stage where Congress is reviewing a proposed regulation under the Small Business Regulatory 
Enforcement Fairness Act (SBREFA). 

Additional analysis of these points is contained in the attached copy of the recent report of the 
Committee for Economic Development, Modernizing Government Regulation (I served as project 
director for the CED report). 


Conclusion 

In summary, the enactment of S.59 and of a bill to establish a Congressional Office of Regu- 
latory Analysis would be important improvements in the federal regulatory system. It is especially 
gratifying to see the bipartisan nature of these bills and of their congressional supporters. Their 
enactment would raise the information level of deliberations on regulation — and might even lower 
the decibel level. 


Murray Weidenbawn is chairman of the Center for the Study of American Business and Mallinckrodt 
Distinguished University Professor at Washington University in St. Louis. In 1980, he chaired 
Presidentelect Ronald Reagan *s Task Force on Regydatory Reform and served on the Presidential 
Task Force on Regulatory Relief in 1981-82. In 1998, he wrote A New Approach to Regulatory 
Reform. The views expressed are entirely persorutl. 
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SUMMARY 

Mr. Chairman and Members of the Committee; 

My name is Sidney Shapiro. I appear today in ray personal capacity. I am the 
John M. ^unds Profesor of Law at the University of Kansas. At the present time, I am 
a Visiting Scholar at the School of Policy and Environmental Aifairs at Indiana 
University, in Bloomington. 

1 appreciate your invitation to discuss the “Regulatory Right-to-Know Act of 
1999," My conclusion is that, as a matter of regulatory policy and process, S, 59 is 
unlikely to accomplish the objectives of Us sponsors and more likely will make 
regulatory oversight more, not less, difficult. Analysts simply cannot accomplish the 
type of precise calculations needed for regulatory accounting, and even if they could, the 
results would not be relevant to policy decisions. Worse, the legislation is likely to 
mislead, rather than inform, the American public. Finally, the legislation is likely to : 
distract 0MB from effective regulatory oversight. 

Statistical House of Curds'. An accounting of regulaioiy costs and benefits, for the 
entire economy or for particular regulatory programs, must inevitably make assumptions 
and judgements that tura the exercise into a “statistical house of cards.” 

'> Efforts to estimate total costs and benefits are confounded by a lack of data 

> Present regulatoiy costs and benefits reflect regulations enacted over many years, . 
yet there are no reliable estimates of costs and benefits for many such regulations 
and historical estimates may or may not be an accurate representation of today’s 
current costs. 

> Regulatory accounting requires 0MB to establish an appropriate baseline, but as 
0MB has pointed out, “[Wjhat would have happened in the absence of regulation 
can only be an educated guess since it never happened.” 

■ ^ Regulatory accounting requires 0MB to evaluate the secondary impacts of 
regulations, positive and negative, on the economy, but there is no comprehensive 
body of economic literature that would permit 0MB to undertake such a study. 

❖ Efforts to estimate total costs and benefits are confounded by valuation problems . 

The calculation of the costs and benefits of individual rules are subject to a host of 
problems that make such estimates a shaky base for aggregating costs and benefits. 

> Cose estimates are based, for the most part, on industiy-generated before-the-fact 
predictions, which the evidence suggests are oflen far too high. 

> Benefit estimates require analysts to grapple with the exceedii^ly complex issues 
inherent in measuring the beneficial impact of health and environmental 
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regulation. 

• Current techniques for risk assessment simpiy do not have the power to permit 
anything approximating precise calculations of the number of lives saved by a 
health or safety standard. Translated into economic terms, the difference 
between low and high estimates of cancer risk can approximate the difference 
between the price of a cup of coffee and the national debt. 

• The evidence used by analysts to estimate that individuals will pay between 
$3 and 7 million to reduce their risk of premature death is subject to a number 
of potential errors that suggest that current estimates for the value of a 
statistical life are too low. 

• Because of data limitations, it is difficult to measure with any precision, if at 
all, the value of reducing non-fatal illnesses, the lost productivity attributable 
to accidents and diseases, or the welfare and social security payments made to 
persons who become ill or are disabled. 

> Benefit estimates also require analysts to resolve difficult value-laden issues 
inherent in measuring the beneficial impact of health and environmental 
regulation. . 

• 0MB discounts future benefits to present value, which drastically reduces the 
beneBts of federal regulation, yet there is no public consensus that the value of 
saving future lives should be determined solely by their discounted value. 

• Consider, for example, OSHA’s lockoutAagout regulation. 0MB 
estimated the regulation costs $70.9 billion for each premature death it 
prevents. OSffA, which did not discount future benefits, estimated the cost 
for each premature death avoided as between $ 190,000 and $ 1 .2 million. 

• Under 0MB ‘s approach, because of discounting, we would do little or 
nothing to protect today’s workers against the risk of getting cancer in 25 
or 30 years. Yet, the Occupational Safety and Health Act commits us, as 
a nation, to engage in such protection. Congress made this commitment 
because it considered factors other economic values in establishing policy 

• Benefit estimates are based on how much individuals are “willing to pay” 
for results such as a safer workplace, less water pollution, or a reduction of 
air pollution over the Grand Canyon This measurement biases a cost- 
benefit analysis in favor of less protection because a person’s wealth will 
limit the amount that he or she can pay to purchase the right to be safe or 
to reduce harm to the environment. 

> Finally, when 0MB aggregates the costs and benefits of regulation, it adds up 
agency estimates that use different methods and assumptions, which is another 
source of potential errors. 
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Usejulness the IttfornMion. In light of the these severe melhodological problems, 
the comparison of costs and benefits re(|uired by S. S9 is of limited utility to Congress or 
the public in detNinining die elfi»tiveiKss or af^i^riateness of regulation. Moreover, 
regulatory accounting asks the wrong questions for oversight of government regulation. 
Worse, the results are likely to mislead, rather than inform, the American public. 

■> Critics contend that many regulations cost more money than can be justified or 
rationalized under economic theory. One can agree with these criticisms (and I do 
not) and still conclude that regulatory accounting asks the wrong Questions . 

*> The numbers that would be produced under S. S9 are not only of little use, they will 
produce m'nltaidine answers about the wisdom of regulation. 

> S. 59 appears to require 0MB to adopt point estimates of regulatoty costs and 
benefits, but it is simply not possible in many cases to identify precisely the 
benefits, let alone the costs, of regulations. 

>■ The benefits of regulations can not always be captured by numerical estimates 
because many regulatory benefits are not, and cannot be, quantified on the basis 
of available data. 

* According to 0MB, for example, EPA’s regulation called “Hazardous Waste 
Listing For Wood-Preserving Chemicals" spends $5.7 trillion dollars for each 
statistical life it saves. EPA estimated the entire annual cost of the regulation 
to be between $11 and $14 million dollars per year. 

• How did 0M8 turn a modest $14 million dollar regulation into such a high- 
priced regulation? OMB's calculation is misleading because it assumes that 
the only benefit of the regulation is to reduce a health risk to humans. In fact, 
the regulation is primarily intended to protea the environment. Because there ' 
were only modest health benefits, OMB*s calculation suggests that the 
regulation was extraordinarily unwise, when it was nothing of the kind. 

Impact on Regulatory Oversight: Since the Reagan administration, 0MB has 
been assigned the role of ensuring that agencies take into account economic information 
in rulemaking. S. 59 threatens to daer 0MB from this mission by assigning it the 
difTiouli and time-consuming funtiion of regulatory accounting 

EPA 's Section 812 Study. In the 1990 Clean Air Act Amendments, Congress 
required EPA to assess periodically the costs and benefits of the Clean Air Act. In 
October. 1997, 0MB produced the first repon in response to this mandate. The peer 
reviewers found the “Retrospeaive Study Report to Congress is a serious, careful study 
and employs sound methods along with the best available data." As such, the report 
provides a useful case study to consider what would be the results if S. SO is signed into 
law. 
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First, the report indicates that good accounting does not come cheap. The study took 
seven years to complete and cost millions of dollars Because of its more extensive 
mandate, S. 59 would cost far more. 

Second, the report estimated the total monetarized benefits realized during the period 
1970 to 1990 range from $5.6 to $49,4 trillion dollars (present value in 1990 dollars) 
The vast range of benefits reflected EPA’s difficulty in making precise estimates of 
regulatory benefits. Moreover, a number of benefits could not be quantified because 
of limitations in risk data or the unavailability of reliable economic methods to assign 
a monetary value. 

Third, the report indicates that competent analysts can differ concerning how benefit 
and cost estimates should be calculated. In compiling the repon, there were debates 
over difficult methodological and policy issues between EPA and the peer reviewers, 
and 0MB has indicated that it has its own reservations about some choices made by 
EPA. 

Fourth, the report emphasized that regulatory accounting can give citizens a 
misleading understanding of the value of regulation because dollar estimates fail to 
capture the often significant qualitative benefits of regulation. 

Fifth, the report corroborates the danger that quantitative estimates of regulatory costs 
and benefits can be easily misunderstood and misused. 

Finally, the report verifies that regulatory accounting fails to provide useful 
information about potential regulatory reforms. EPA stressed that the total estimates 
of costs and benefits do not address the issue of whether individual regulations are 
worthwhile. 
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STATEMENT Of SIDNEY A. SflAPIRO 


Mr. Chairman and Members of the Committee: 

My name is Sidney Shapiro. I appear today in my personal capacity, f am the 
John M. Rounds Professor of Law at the University of Kansas. At the present time, 1 am 
a Visiting Scholar at the School of Policy and Environmental Affairs at Indiana 
University, in Bloomington. The subjects I teach include regulatory law and policy and 
administrative law, both of which deal with the substantive and procedural issues raised 
in my testimony. I have written (with co-authors) casebooks on regulatory law and 
policy (Lexis liw Publishing 2d ed. 1998) and administrative law (West Publishing 
1997), as well as a treatise on administrative law (Foundation Press 3 "‘ ed. 1999), which 
are also relevant to my testimony. I have published more than 30 law review articles on 
these and related subjects, all of which are attached to this statement 1 have previously 
testified before House committees on occupational safety and health reform. Much of my 
professional research has been addressed to the role of regulatory oversight by the Office 
of Management and Budget (0MB), Congress, and the federal judiciary in making 
regulatory policy more effective. ' 

1 appredate your invitation to discuss the “Regulatory Right-to-Know Act of 
1999, S. 59, lots'* Cong.', l“ Sess. (1999). My conclusion is that, as a matter of 
regulatory policy and process, S. 59 is unlikely to accomplish the objectives of its 
sponsors and more likely will make regulatory oversight more, not less, difficult. 
Analysts simply cannot accomplish the type of precise calculations needed for regulatory 
accounting, and even if they could, the results would not be relevant to policy decisions. 
Worse, the legislation is likely to mislead, rather than inform, the American public 
Finally, the legislation is likely to distract 0MB from effective regulatory oversight. 

A History of Regulatory Accounting 

The idea that regulatory accounting can be used to constrain regulation dates back 
to a proposal in the early t980s that Congress adopt a regulatory budget.^ The idea died 
out because even sympathetic commentators were dubious about its practicality in light 
of the difficulty of computing costs and of enforcing budget limits,’ the choice of budget 


' Sm, »,g.. Sidaey A Shapirs.A Dtltgeilm ThuaryofthtAPA. 10 AovUN. L. J. 89 {1096}; Sidncjr A. 
Shapiro. falUical Omnlgkl md tht DtUrrionAoa afHtgulatory f'oiicy. 46 AOMIN. L. lUV. I (1994). 

’ Sk, ag.. ChriMophcr C 1 Uoiiiat:on. MarVApr. 1980, at 29. 

’ Scr. eg., RoBeKrE. UtanA WiluamD. Norohaus. IUKikMl.vcFEaeitALReaULATION IS7 (I983X 
Johii MsndalofT, An yufro ofy Hiifiirm am! OSHA. S J. Poucr AvalYSU aUD MomT. 440 (1986). 
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limitations invited partisan wrangling, and because choosing a ceiling without 
consideration of regulatory benefits is incoherent 

Although the idea of the regulatory budget lost steam, critics of regulation 
continued to point to the high total costs of regulation as a source of concern, as they still 
do.’ (n response, the academic literature attempted to determine whether total costs were 
greater than total benefits. 

Robert Hahn and John Bird underttxjlc the first such effort in 1990.*^ Based on 
studies published by various analysts, the authors estimated that regulation in seven areas 
had costs of S78,0 to $107.1 billion. Benefit estimates were also based on prior 
published studies, but Hahn and Bird estimated benefits for only two of the seven areas 
for which they had costs.’ No benefit estimates were made for the other five areas 
because of a lack of data or in one case (occupational safety) because existing studies 
suggested only negligible benefits. Hahn and Hird estimated the benefits of 
environmental protection and highway safety regulation to be Sdl.9 to $181. S billion 
These estimates produce a net effert of social regulation between a negative $65.2 billion 
and a positive $103.5 billion. In light of the overlap between the estimates of costs and 
benefits, the authors' "best guess" was that the costs and benefits included in the study 
were “roughly comparable.” 

In 1996, Robert Hahn published a comparison of costs and benefits of rules that 
were issued after his earlier study.* Starting with data that regulatory agencies submitted 


‘ In eeoiioinic theory, when rnargiinil regubiory beaefits exceed reeuJaioiy costs, regulation produces a tier 
increase in social wclAirc A ceiling on costs set wiihoui regard to benefirs would prevent tlic counuy fraiii 
obiaining increases in social weUire that rcgulaiion coidd have produced. 

‘ Set, t.g.. Slateinenl of Clyde Wayne Crews, Jr , Coinpeiiiive Enterprise ihsiiuiic. Before ihe 
Subcomrninee on Nadonal Economic Growth, iValu/al Resources and Reguialoty Affairs, Commlliea on 
Goveriunent Reform, U.S. House of Represeniaoves. Mar. 24, 1999, 

Robert W. Hahn & John A. Hird, 7'he Costs and Btfttjltx of Rtgtthlion: Review and , Synthesis, 8 YAl.a j. 
RtO, 233 (1991), 

’ The seven areas were consumer product safety, enviionmentiij, equal employment, iiigtiway safely, 
nuclear power and occupational safety. Environmental programs and liighway safety were ihe two areas 
for which there were benefit estimaies. 


* Robert W. Hahn, Regulatory Reform: What Du The Chvernrnent ‘s Numbers Tell Us7, in Risss, Co.V[ s, Bl 
Lives Savuu 208 (1996). Ocspiie Hahn's tide, his calculaiions arc nut based on ihe governiricni's 
numbers. For one thing. Hahn substiruted in his own preierred ineasurenieai of the value of a statistic 
premature dcndi avisided when an agency refused lo monetixe ihe value of die lives that a regulation wcaild 
save. Further, Hahn threw out two EPA rules for which die agency’s numbers indicated that betiefiu vastly 
exceeded costs. He conctuded Ihiu the two studies (but none of Ihe others for which benefits did not exceed 
costs) were unreliable 'outliers. ‘ His weak explanation in a footnote was^diai because we will probably 
cure the ^pe of cancer the regularioas prevented ia die next twenty years, die future beseCts will be aero. 
Tluowlng out the two studies dramaticaliy shifted the overall results. See Tiioiniis O. McCarily, A Cost- 
Benefit State. 50 AOMIM. L. R£V. 7. 33-36 (1998) 
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to OMB or published in the Federal Register, Hahn estimated the costs and benefits of 5'1 
final “major'’ regulations promulgated by five agencies that engage in risk regulation.’ 
Hahn estimated the net benefit of regulation was $278. g billion (1994 dollars), based on 
benefits of $499.2 billion and costs of $220.4 billion. 

In response to congressional mandates. OMB has conducted its own studies of the 
total costs and benefits of government regulation In 1998,“' OMB used three separate 
sources to estimate total annual costs and benefits for environmental, transportation, labor 
and other regulation. Based on these sources, OMB estimated that safety anti 
environmental regulation produced net benefits between $34 billion and $3.38 trillion per 
year (in 1996 dollars), based on benefits of $258 billion to $3,551 trillion and costs of 
$170 to 224 billion. 


B .Statistical House of Cards 

The first problem suggested by prior efforts to account for total costs and benefits 
is that such estimates are subject to numerous sources of error. An accounting of 
regulatory costs and benefits, for the entire economy or for particular regulatory 
programs, must inevitably make assumptions and judgements that turn the exercise into a 
'‘statistical house of cards.” 

iMck of data: Present regulatory costs and benefits reflect regulations enacted 
over many years, yet there are no reliable estimates of costs and benefits for many such 
regulations. For regulations promulgated after 1994, OMB used cost and benefit 
information submitted to it by regulatory agencies concerning “major” regulations. OMB 
did not have, nor is there any readily available source for, information about the costs and 
benefits of non-major regulation. OMB was forced to guess about the benefits for 
regulations promulgated between 1987 - 1994 because benefit data was not readily 
available.'* For regulations promulgated prior to 1987, OMB used the cost and benefit 
estimates of Hahn and Hird, but their study failed to account for any regulatory benefits 
in five or the seven areas for which they recorded costs, because of data limitations. 
Unless these programs produced no benefits. Iheir study underestimated the aggregate 
benefits of regulation, as did the OMB study. 


’ HaJiii reviewed legulatioiu proinulgiKed between 1990 and iiuel-1995 by ilie Consumer Product Sidoty 
Cominission (CPSC), EPA. National Higli Traffic Safely Adniinistration CNf-ffSAt. Mine Safety & Hcnltli 
Administration (MSHA). and OSHA. 

Office of Management and Budget, Draft Report to Congress on the Costs and Benefits of Federal 
Regulations. 63 fed. Reg. 44034 {1998). 

“For regulHtions promulgated between 1987-1994, OMB added die costs of all major regulation i i 
reviewed during that period. Because OMB was unable tocalcubiie benefits based on ageucy data, it 
esiiiaated benefits ba^ on Ibe ratio of benefits to costs in Hahn's 1996 study. For examine, because 
Kahn's data indicated the benefit-cost ratio for environmental reguliuions was 1.4. OMB multiplied its cost 
estimate by 1.4 u> obtain its beneFii estimate. 
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Regulatory accounting is also siAject to three additional problems associated with 
lack of data. First, where cost and benefit estimates are available, they are often many 
years old. This historical data may or may not be an accurate representation of today's 
current costs. Second, it is impossible to determine an appropriate baseline. As 0MB 
has pointed out, “In order to estimate the impact of regulations on society and the 
economy, one has to determine how things would have been if the regulations had not 
been issued.’’ Vet, as 0MB concludes. ‘■[W]hat would have happened in the absence of 
regulation can only be an educated guess since it never happened 

Finally, because cost-benefit analysis considers only the immediate effects of 
regulation, it iiiissss the secondary impacts, positive and negative, on the economy. 
Section 4 of S, 59 dots require OMB to estimate secondary effects,'’ but there is no 
comprehensive body of economic literature that would permit OMB to undertake such a 
study. As OMB indicates, section 4 requires analysis of economic impacts that “are not 
easily addressed using the available techniques of microeconomic analysis that underlies 
the cost-benefit analysis of individual rules ... on which the annual [OMB] report is ^ 
largely based.”*’ 

yalmtiou Probisms: The calculation of the costs and benefits of individual rules 
are subject to a host of problems that make such estimates a shaky base for aggregating 
costs and benefits. On the cost side, ihe principal problem is that cost estimates are 
based. For the most part, on industry-generated before-the-fact predictions. Attempts to 
validate cost projeaions in light of subsequent experience have been sparse, but the 
evidence that does exist suggests that pre-implementatio.n cost estimates are often far too 
high.'*^ 

To estimate benefits, analysts must grapple with the exceedingly complex and 
value-laden issues inherent in measuring the beneficial impact of health and 
environmental regulation.*’ To begin with, current techniques for risk assessment 


'* Office of Managecienl and Budget npra note 12, at 44016, 

'■■‘S. 39.5 4(a)(2). 

Slatemenl of G. Edward Deseve. Deputy Director for Management OMB, Before the Subeommitlee on 
National Economic Growth. Natural Resources and Regulatory Aflaifs, Coiiimiitee on Government 
Reform, ttaise of ReprasenUlives. March 24. ! 999, .it 3. 

'•'w. 

'* .Vee. e.g. , Winston Harrington, Rjcliartl D. Morgensierxi, and Peter Nelson. On the Accuracy of 
Regulatory Cost Estimates (Resources far the Future Jan. 1999); Eban Goodsietn and Hart Hodges. 
MlmH Data: OmrtsISmaUiig Emlroimt/ilel Coats. Tiie AMtuic.vi PaosfECT. NovyDec. 1 997, at 64; 
Office ofTechnoIr^ Assessment. Gauging Control TeciinoJogies and Regulatory Impacts in Occupational 
Safety and Health; An Appraisal of OSHA's Aruilyticai Approach (1995). 

SnUstHatsatik^JUgiilolory Coats of Mythic Proporlioia, IV7 '{td.tU.l 1981 (f 998y, Thonuis O. 
McCarily, supra note >, at 7; Sidney A. Shapiro tt Tltomas 0. McCarity. r/oiSo paradoxical: 'the 
itaUonala/er ‘/'echuotqgy-Besed Itegiilallon. 1991 DuKet.J. 729. 
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simply do not have the power to permit anything approximating precise calculations of 
the number of lives saved by a health or safety standard. For example, the predictions cf 
cancer risk assessment models can vary over ten orders of magnitude.'* Translated into 
economic terms, the difference between low and high estimates of cancer risk 
approximates the difference between the price of a cup of coffee and the national debt. 
Risk assessment can improve health and environmental decisionmaking only to the extent 
It is based on good data and sound assumptions. Unfortunately, for most of the risks that 
regulatory agencies must address, data are sparse and consensus about the assumptions is 
rare. Serious students of risk assessment are sympathetic to its use in regulatory 
decisions, but they are also highly aware of its limitations. 

The vagaries inherent in calculating the benefits of a health or safety standard 
extend beyond the uncertainties in estimating the number of lives saved, the number of 
illnesses prevented, and the amount of pain avoided. The dollar-for-doll«r comparisons 
of cost-benefit estimates require the numerical estimates of risk be multiplied by the 
dollar value of avoiding each of those unattractive outcomes. Analysts estimate the vaiue 
of avoiding a premature death by relying on a "willingness to pay" measurement defined 
by the wage premium that workers receive for working in dangerous conditions,**' Based 
on these studies, analysts at 0MB and private institutes appear to be converging on a 
range of about $3 to 7 million for the value of a statistical life. Nevertheless, there are 
good reasons to distrust the empirical evidence on which such estimates are based.** 
These considerations suggest that current estimates for the value of a statistical life are 
too low. Moreover, wage premium studies assume that workers voluntarily accept risks 
in return for additional compensation, which is not always the case.** Even if workers 


Shapiro & McOarKy, supra note 17, at 732. 

.SVe Cotiiern, Coniglio& Eslmadng Wsk to Human Healih, 20 S.Nvru. Set. & TtCH. III. (15 

(1986). 

*" Because a worker will give up the wage premium if he or slieaccepu safer eitiploymeni, die aiiiouril of 
the addilionai coiapeiuauon is how much the persoa is ~wiliing to pay" to reduce Ills or her risks. 

*' AJniDst all of the studies concern safely risks, rather than hcalili risks, which limits tlieir reliability 
concerning health berwRls. Further, the predicuon that workers will be compensated for occupalJoruil risks 
is predicalec on the sasurDprian that bargaining for such wages is not iiself subject to market failures. We 
know, however, that many labor tiavkets are subject to market ioiperfeclions. Workers are not fully 
Inforineii of risks, the risk perception of workers is distorted by psychological defects in the way in which 
Individuals process risk inforination. firms lack sufficient information on worker expectations luid 
preferences (riiiectly or througli revealed preferences), and bargaining between employers and employees is 
not transiicterl in anonymous, perfectly compeiiUvo labor markels. See Perea Dormm.', MAtuars & 
MoRTaarnr: Cconomics, Davocrous Work, .ASOTHe VAciitof HuvUNLlFe ch. 2(t996j (discussing 
why labor markers are likely u> be subject to one or more market iinperfcctions dait would limit risk 
cotripcnsation). 

■' Low paid workers in haaartlous industries where there are no unions have little choice about what jobs 
they accept. Dorman and Hagstron explain, "In plain terms, nonunion workers in dangerous jobs are, in 
tnimy cases, simply unlucky: they have found their way into situaiioos of high risk and tow pay and would 
presumably move to a lj«ter job if they could." Pelet Dorman & Paul Hagsuoni, H'age Compansatlan 
for Dangeroor IPork jtevWred, 52 Indus i Lab. fl£L. Rev. 116, 133(1998). Because luizardous jobs 
pay 20 to 30 percent less than safe employment, persons with erlucatioti iuid training will simply avoid sucli 
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voluntarily accept risks, however, the relevance of this measurement is open to question 
when federal regulation protects the public from risks that are not voluntarily accepted. 

The valuation of reducing non-fatal benefits produces its own set of problems. 
Because of data limitations, it is difficult to measure with any precision, if at all, the 
value of reducing non-fatal illnesses,^'’ the lost productivity attributable to accidents and 
diseases, or the welfare and social security payments made to persons who become ill or 
are disabled. 

In addition, basing calculations of benefits on supposed wage premiums entails 
two controversial value judgments. First, 0MB discounts future benefits to present value. 
Second, analysts use a "willingness to pay" measure of :ihe benefits of a health or 
environmental regulation. 

Discounting drastically reduces the benefits of federal regulation.^'* Consider, for 
example. OSHA's lockout^agout regulation. OMB has estimated the regulation costs 
$70.9 billion for each premature death it prevents.^^ OSHA, which did not discount 
future benefits, estimated the cost for each premature death avoided as between $190,000 
and $1.2 million.’* Despite this profound impact on the value of regulatory benefits, 
there is no public consensus that the value of saving future lives should be determined 
solely by their discounted value. The logic of discounting by five percent assumes that 
the value of saving a life declines five percent every year, and that a live saved in the 
future is worth less than a life saved today. Thus, saving the lives of your children in the 
future is worth less than saving their lives today. Economic analysts may accept this 
result, but it would be surprising if many parents see reducing future risks to their 
children as less important than current risks Discounting reduces a difficult moral 
question - to what extent should be reduce risks in the future - to a simple, one 
dimensional consideration - ihe discounted value of those lives. For example, 
discounting commits us to do liltic or nothing to protea today’s workers against the risk 
of getting cancer in 25 or 30 years. Vet, the Occupational Safety and Health Act 


jobs. /AMes C, Rownsos, Toil and Toxics, woaxrLACS Strucolss and Political Strateoics roti 
Occui-aTIONal Health 93 (1991). According to Robinson. Uic labor pool for hasudous jobs Uiereforc 
consists of "disadvantaged workers who arc willing to accept heajih and safety risks in return for very 
modest amounts of compensaiioa* Id. at 94. 

If sucli beiiefils me quantified, analysts often adopt some siniplifying assumption, such as so many 
illnesses have ilio same ecoaoioic value as a premature death, ice. e.g. , Joliu F. Morroll 111, /I /teWew of die 
Rtcard, ReoULATJON, Nov./Dec. 1986, at 25. 28 (value of non-fatal injiuies quantified by converted non- 
lifesaving healdi beuefits into an uidex equivalent to additional lives saved). 

See Heiioerliag, japro note 17 (demonslraUng impact of discounliitg on redueiug the value of benefits). 

” OfTico of Management and Budget. Regulatory Program of the Uniuxl States, Apt. 1. 199t'March 31, 
1992, a 370 (Table C-2. Part 2). 

“.See 54 Fed. Reg. 36644 (1989), 
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commits us, as a nation, to engage in such protection. Congress made this commitment 
because it considered factors other than economic values in establishing policy. 

Second, most of those who advocate application of a cost-benefit test for health, 
safety, and environmental regulation use a “willingness to pay" measure of the benefits of 
a regulation. That is, they ask how much individuals are “willing to pay” for results like 
a safer workplace, less water pollution, or a reduction of air pollution over the Grand 
Canyon. They do not use a “willingness to sell" measurement that would ask what price 
would individuals demand for results like a less safe workplace, more water pollution, or 
more pollution over the Grand Canyon. Reliance on "willingness to pay” would make no 
difference if the offer and asking prices are identical, but this assumption fails once the 
distribution of wealth is taken into account. A person's wealth will limn the amount that : 
he or she can pay to purchase the right to be safe or to reduce harm to the environment. 
A person’s wealth, by comparison, does not limit his or her “asking" price in the same 
manner. A poor person can demand the same amount of money to sell the right to be 
safe (or have the environment degraded) as a rich person. A “willingness to sell" 
measurement of regulatory benefits therefore biases a cost-benefit analysis in favor of 
less protection.” 

Aggregation problems: When OMB aggregates the costs and benefits of 
regulation, it adds up agency estimates that use different methods and assumptions, which 
is another source of potential errors. S 59 seeks to avoid this result by ordering OMB to 
require agencies to comply with guidelines that would “standardize" the “most plausible 
measures" of “reasonably identifiable" costs and benefits" and “the format of information 
provided for accounting statements. The legislation fails to define the terms “most 
plausible" and “reasonably identifiable" and these arc not terms of art that everyone 
would understand A more profound problem is that the legislation appears to invite, if 
not require, OMB to impose one method of calculating costs and benefits. Agencies end 
up using different assumptions and methods because they face different problems in 
estimating costs and benefits. There is no one right method that can be applied across the 
board, tf S. 59 only intends to create a common system of accounting for purposes of 
this legislation, it means agencies will have to keep two sets of books - one for making 
regulatory decisbns and one for regulatory accounting. This replication of effort would 
cause confusion, increase administrative costs and delay agency efforts to protect the 
public and the environment. 

C t/sefolness of the Information 

In light of the these severe methodological problems, the comparison of costs and 
benefits required by S. 59 is of limited utility to Congress or the public in determining the 
effectiveness or appropriateness of regulation. Moreover, aggregate regulatory 


Benefit esciiaatea are also biased in bvor of less pmteclioji hceause analysts fail to consider other "soft 
variable" benefits, such as the emotioiiai loss to the loved ones from the ;aenaluie death of a family 
member. 
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accounting asks the wrong questions for oversight of government regulation. Worse, the 
results are likely to mislead, rather than inform, the American public. 

Wrong Qumtions: As discussed earlier, once benefits are taken into account, the 
studies suggest that risk regulation is not excessive, despite the high costs that are 
involved. Risk regulation is costly, but it has generated benefits in excess of its costs, 
and the benefits may be greatly in excess of costs Critics contend, however, that many 
regulations cost more money than can be justified or rationalized under economic 
analysis. They argue that the net benefits of regulatory programs, such as environmental 
regulation, are produced by just a few regulations, and most fail a cost-benefit testl* 
They also contend that if the money spent on the most expensive regulations were 
reallocated to other live-saving measures, greater benefits could be produced.” One can 
agree with these criticisms (and I do no6'^ and still conclude that revelations about total 
costs and benefits tell us nothing useful for important policy decisions. Put another way, 
even if the critics have made a correct diagnosis of the problem, S, 59 is a prescription 
that will not cure the disease. 

Misleml'mg Answers: The numbers that would be produced under S. 59 are not 
only of little use, they will mislead the American public concerning the benefits and costs 
of government regulation. First. S. 59 appears to require 0MB to adopt point estimates 
of regulatory costs and benefits Yet, it is simply not possible in many cases to identify 
precisely the benefits, let alone the costs, of regulations. As noted earlier, such estimates 
are difficult to make because of limited and imprecise data and the necessity of making 
methodological assumptions. The use of different assumptions or data can generate 
widely varying estimates of costs and benefits. Moreover, regulatory accounting hides 
the moral and political judgments that must be made in order to produce such numbers. 
Few, if any, members of the public are likely to be aware of the controversial judgments , 
that lie behind adopting an economic value for a statistical life and discounting the 
economic value of lives saved in the future. 

Unless accounting results are presented as a range of benefits and costs, the result 
is highly misleading. It suggests a degree of certainty and objectivity that simply does 
not exist. Moreover, regulatory accounting should acknowledge and explain the 
controversial judgment calls that are required in order to produce economic estimates. 

Second, the benefits of regulations can not always be captured by numerical 
estimates. Consider, for example, a regulation called “Hazardous Waste Listing For 
Wood-Preserving Chemicals."’' According to OMB, this EPA regulation spends $5.7 


“ Set. e.g.. Halui, tupre note 8. 

“See, e.g.. Mbnalt, supra noB 23. 

*.V»e, e.g., Skipiio ft McGarily, supra note 12; Thomas 0. McGarity ft Sidney A, Shapiro, OS{!A ‘s 
Crnscsmiilliegitaloryaepri”. WajU Poam L. Rav, 587 (1996). 

’'55 Fed. Reg. 50450 (1990). 
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trillion dollars for each statistical life it saves.” The cost-estimate, however, is extremely 
misleading. The regulation requires firms that treat lumber with wood preservative 
chemicals place a plastic drip pad under coating machines in order to prevent the 
chemicals from dripping on the ground and take other modest actions to prevent 
environmental contamination. EPA estimated the entire annual cost of the regulation to 
be between $11 and $14 million dollars per year. How did 0MB turn a modest S14 
million dollar regulation into such a high-priced regulation? OiMB's calculation is 
misleading because it assumes that the only benefit of the regulation is to reduce a health 
risk to humans. In ftct, the regulation is primarily intended to protect the environment, 
EPA identified a number of locations where wood preservation without drip pads had 
created serious environmental contamination,” but it did not monetiae the environmental 
benefits OMB’l fiiilure to provide a qualitative description of the benefits erroneously 
suggests that the entire cost of the regulation should be attributed to preventing premature 
deaths. Because there were only modest health benefits, 0MB ’s calculation suggests that 
the regulation was eietraordinarily unwise, when it was nothing of the kind. 

As in the case of the previous rule, many regulatory benefits are not, and cannot 
be. quantified on the basis of available data. For this reason, reguiatory agencies should 
(and do) consider both quantitative and qualitative inforination in making regulatory 
decisions. If Congress determines that regulatory accounting is necessary, then it should 
mandate that regulatory results be expressed as a mix of qualitative and quantitative 
factors that reveal ihe limits of the quantitative data and the assumptions that were used 
in compiling it. S. 59, by comparison, seeks an accounting statement that would reflect 
the benefits that 0MB is able to quantify ” 

D. Impact on Reeulaiory Oversight 

Since the Reagan administration, 0MB has been assigned the role of ensuring that 
agencies take into account economic information in rulemaking. 0M6 oversight has 
produced greater attention in the agencies to such information and has spurred agencies 
to develop their own capacity for undertaking such economic analysis. The faa that the 
relationship between 0MB and agencies has sometimes been antagonistic and sometimes 
cooperative does not change this conclusion. 0MB has been the cop on the beat in 
terms of compliance with executive orders requiring regulatory analysis. 

S. 59 threatens to deter 0MB from this mission by assigning it the difficult and 
time-consuming function of regulatory accounting. As noted earlier, regulatory reform 
occurs at the level of individual regulations. If 0MB is to have this function, this is 
where it ought to devote its resources. 


” Regulatory Piogtam of the United Slates, aupre note 25, 

” Prior to promulgation of the rale. EPA had listed 54 wood preseix-ing liiclliiiei on Ihe Superfund Mationiii 
Priorluei List (NPL), aid it had ordered correction actions uiider the Superhmd Act for nuinerous other 
fdcililies iMcause of ‘exRnsivc groundwater und soil contuoinarion." 

" S. 59, 5 4<bj, 
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E RPA'a Section 812 Study 

In the 1990 Clean Air Act Amendments, Congress required £PA to assess 
periodically the costs and benefits of the Clean Air Act. In October, 1997, OMS 
produced the first report in response to this mandate.^’ The peer reviewers found the 
“Retrospective Study Report to Congress is a serious, careful study and employs sound 
methods along with the best available data."’‘ As such, the report provides a useful case 
study to consider what would be the results if S, 59 is signed into law. 

First, the report indicates that good accounting does not come cheap. The study 
took seven years to complete and cost millions of dollars.^’ Because of its more 
extensive mandate, S. 59 would cost far more. 

Second, the report confirms my earlier observation that regulatory benefits are 
difficult to estimate because of the lack of precise information and the unavailability of 
other information. The report estimated the total monetarized benefits realized during the 
period 1970 to 1990 range from $5.6 to $49.4 trillion dollars (present value in 1990 
dollars)!* The vast range of benefits reflected EPA’s difficulty in making precise 
estimates of regulatory benefits. Moreover, a number of benefits could not be quantified 
because of limitations in risk data or the unavailability of reliable economic methods to 
assign a monetary value. 

Third, the report indicates that competent analysts can differ concerning how 
benefit and cost estimates should be calculated. In compiling the report, there were 
debates over difficult methodological and policy issues between EPA and the peer 
reviewers,** and 0MB has indicated that it has its own reservations about some choices 
made by EPA.*® 


“ UiiiKd Sum Envi/oiuneaial Pioieclian Agency. The Benenis and Casts Df Uie Clean Air Act 1970-1990 
COciober, 1997). 

“ SAB Council, Letter to EPA Adminislralor Browner. July 8. 1997. p. i tjisciltd at Oi Fed. Reg. 44042 
( 1 998). The report was die subject of intensive peer review by on indcpeiitlcnt, external panel of well- 
known economists, health scientisu. and enviroomenlal scionlisis. known as ihe Science Advisory Board 
Council OB Clean Air Act Compliance Analysis CCouncU"). 

’’ Commuflicanoo with Jeneva A. Craig. Program Analyst. Office of Air and Radiation, Office of Policy 
Analysis and Review. EPA April 15, 1999. 

812 Study, lapra note 33, at ES-8. 

See, e.g.. III. at ES- 10 (giving reasons for rejecting suggestion dial benefits be measured by iissigning a 
value to die reduedon in years of remaining life expeciancy resulting Irooi polludon exposure). 

■“63 Fed. Reg. 44042-44. 
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fourth, the report emphasized that regulatory accounting can give citizens a 
misleading understanding of the value of regulation because dollar estimates fail to 
capture the often significant qualitative benefits of regulation. £PA warned readers: 

[I]t is important to realize the substantial controversies and uncertainties 
that pervade anempcs to characterize human health and ecological effects 
of pollution in dollar terms. To many, dollar-based estimates of the value 
of avoiding outcomes such as loss of human life, pain and suffering, or 
ecological d^radation do not capture the full and true value to society of 
avoiding or reducing these affects. Adherents to this view tend to favor 
assessment procedures which (a) adopt the most technical defensible 
dollar-based estimates for valuation purposes but (b) leave the moral 
dimensions of policy evaluation to those who must decide whether, and 
how, to use cost-benefit analysis in making public policy decisions. This 
is the paradigm adopted in the present study. Given the Congressional 
mandate to perform a cost-benefit study of the Clean Air Act. the Project 
Team has endeavored to apply widely recognized, customary techniques 
of Applied Economics to perform this cost-benefit analysis. However, 

£PA believes there are social and personal values furthered by the Clean 
Air Act which have not been effectively captured by the dollar-based 
measures used in this study.'" 

Fifth, the report corroborates the danger that quantitative estimates of regulatory 
costs and benefits can be easily misunderstood and misused: 

(T]he results of the retrospective study provide useful lessons with respect 
to the value and the limitations of cost-benefit analysis as a tool for 
evaluating environmental programs. . . , When used properly, cost-benefit 
analysis can help illuminate important effects of changes in policy and can 
help set priorities for closing information gals and reducing uncertainty. . . . 

When cost-benefit analyses are presented without effective 
characterization of the uncertainties associated with the results, cost- 
benefit studies can be used in highly misleading and damaging ways.*' 

Finally, the report verifies that regulatory accounting fails to provide useful : 
information about potential regulatory reforms;. EPA acknowledged that a “large portion 
of the monetarized benefits of the historical Clean Air Act derives from reducing two 
pollutants: lead and particulate matter."'” This bet, EPA suggested, may lead some to 
argue that “while programs to control these two pollutants may have been worthwhile, 
many other historical Clean Air Act programs would not pass a cost-benefit test when 
considered in isolation.”** EPA concluded, however, that “[wjhile this may or may net 
be true,” its "analysis provides no evidence to support or reject such conjectures."'” 


" 812 Study, supra note Si, at ES-9-10. 
'"MiitES-U-12. 

/it at ES-1 1. 

"/d. 
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Before the Senate Committee on Governmental Affairs 
On 

The Regulatory Righl-to-Know Act 

and 

Congressional Office of Regulatory Analysis 
April 22. 1999 


Thank you for the opportunity to testify today regarding S. 59, the Regulatory Right-io- 
Know Act (Regulatory Accounting), arid the establishment ol a Congressional Office of 
Regulatory Analysis (CORA). 

My name is Gary Bass, and I am the executive director of 0MB Watch, a nonprofit 
research and advocacy organization. OMB Watch has been deeply involved in 
monitoring executive branch regutalory matters since its founding in 1983 and has 
worked to encourage a more open, responsive, and accountable federal government. 
OMB Watch also chairs a coalition, called Citizens for Sensible Safeguards, that 
includes more than 300 organizations dcdicaied lo protecting and promoting the 
interests of consumers, workers, piijlic health, civil rights, and the envTOnment, 

Speaking ‘or OMB Watch, as well as Citizens lor Sensible Safeguards, we strongly 
oppose the regulatory accounting bill and CORA for similar thematic reasons; 

« Both have little practical utility tor public policy, yet would carry hefty price 
tags. As OMB has staled. “Aggregate estimates of the costs and benefits offer 
little guidance on how lo improve the efficiency, effecllveness, or soimdness of 
the existing body of regulations.' Yet with the expanded analytical requirements 
of S. 59. a substantial resource burden would be placed on OMB and the 
agencies for cumulative cost-benefit analysis — as well as brand new 
subanalyses — when regulatory matters are, in tact, handed best on a case-by- 
case basis. Likewise, CORA adds little to policy-making, as it duplicates work 
already done by the agencies, OMB. and <3AO. This work is readily available to 
Congress, and as a result, Members have had little ditficully in obtaining cost- 
benefit information when assessing the menis ol agency rules. Undoubtedly. 
CORA would carry a price lag at least equal lo that of the Congressional Budget 
Office at $25 million, and probably more it it were to truly carry out all its 
functions, such as cost-benefit analysis ol all major rules. 

a Both deal in vast tnalylical uncertainty. OMB has emphasized the 

uncertainty of regulatory accounting in its first two reports, as have legal and 
economic experts. Part of the problem here is the masking of value jur^ements 
thai inevitabiy occurs in a monetized study of this kind, which actually 
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undermines the public's “right-to-know." Moreover, S. 59 marks a significant analytical 
expansion of previous regulatory accounting requirements, calling for a subslanlial 
amount of data ttiat is not now available, such as cost-benefit analysis of paperwork 
requirements. Similarly, CORA’S data would be unreliable because it would have to 
conduct its own cost-benefit analysis tor each major rule within a 45-day period, and 
without having been part of the rulemaking process. Such a limited time frame would 
likely force CORA to rely heavily on industry estimates. 

• Both raise concerns that they could be used as political weapons. Many oi the 
backers of regiialory accounting have also been vocal proponents of other various 
•reform" measures designed to stem regulatory costs. A regulatory accounting report 
showing very large costs and small benefits could be a useful tool in advancing this 
agenda. S. 59. with its slanted analytical requirements, could be seen as an attempt to 
forcibly bend OMB's numbers in an ideological direction consistent with the proponents 
of broad regulatory "reform," There is also a danger that CORA would be used as a 
political instrument. It's not hard to imagine a body like CORA, which would function as 
an arm of Congress, being influenced by the expectations of individual lawmakers 
looking to push an ideological agenda. Indeed, under last session’s CORA bill, the 
House and Senate leadership would control the appointment ot CORA s director which 
is especially troubling it data from CORA is to be used as the basis for rejecting agency 
rules, as its proponents suggest. 


S. 59, the Regulatory Right-to-Know Act 

Mr, Chairman, when introducing S. 59, which requires 0MB to perform a yearly cumulative 
cost-benefit analysis, you indicated a desire to build on prevtous regulatory accounting riders 
and OMB's two subsequent reports released in September of 1997 and February ot this year. 
But before moving forward with this legislation — which marks a significant anal^^ical 
expansion of the previous riders — it is first important to consider some of OMB's conclusions. 

Probiems with Existing Regulatory Accounting 

OMB makes a special effort in both reports to point out that rulemaking decisions are made on 
a case-by-case basis, as they must be, and that avowing all of the government's diverse 
regulations, from environmental standards to economic controls, into the same pot has little 
practical utility for public policy. "[Wle still believe that the limitations of these estimates lor use 
in making recommendations about reforming or eliminating regulatory programs ate severe," 
OMB slates in its second report. "Aggregate estimates of the costs and benefits offer little 
guidance on how to improve the efficiency, effectiveness, or soundness of the existing body of 
regulations." 

Further calling info question S. 59's applicability to pofioy-making is the inherent uncertainty 
involved in cumulative cost-benefit analysis. OMB discusses a litany of factors that, in its 
words, make it “difticoB, if not irr^jossibte, to estimate the actual total costs and benefits of all 
existing Federal regulations with any degree of precision." These include: 
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■ The “apples and oranges ’ problem. The studies 0MB bases its report on, and 
indeed OMB's report itself, have simply added together a diverse set of individual 
studies that vary in quality, methodology, and type of regulatory costs examined. 

To produce Its estimates for costs and benefits for regulation prior to 1988. 0MB relied 
heavily on a 1991 study by Robert Hahn and John Hird. The Hahn-Hird study does not 
include benefit estimates for all regulations {e.g., consumer product safely was not 
counted), but still showed costs and benefits to be about the same. Even more 
interesting was that the Hahn-Hird dala was not new; it was actually based on an 
earlier 1982 study. As a result, the Hahn-Hird study does not reflect the benefits of key 
environmental regulation that occurred under the Clean Air Act during the 1980s. such 
as the reduction of airborne lead and line particles in the air. Taking this into account. 
0MB supplemented the Hahn-Hird work with two ERA studies — "Cost of a Clean 
Environment' (1990) and The Benefits and Costs of the Clean Air Act. 1970 to 1990” 
(1997), ERA'S 1997 report was not included as part of the first report and, as a result, 
the second report contains substantially higher aggregate benefit estimates. 

“In addition to using different assumptions about baselines and time periods, the 
studies use different discount rates, ditlerenl valuations for the same attribute, and 
different concepts of costs and approaches to dealing with uncertainty, to mention a 
lew." 0MB writes. In the end, a .regulatory accounting effort will always involve adding 
apples and oranges, with results more akin to rotten tomatoes, in which the final 
numbers, far from creating Iransparency. are virtually impenetrable. 

■ Dated studies and analysis. The older the study, the less reliable it is. That is 
because business learns to adapt to regulation and reduce costs over time through 
technological advancements, "learning by doing," and other factors. The studies used 
by OMB were essentially static estimates that did not try to predict future adaptive 
effects. Moreover, because there are no studies comparable to Hahn-Hird that cover 
regulations after 1988, OMB relies on Regulatory Impact Analyses (RIAs) — which are 
conducted by agencies during major rulemakings — for rules si.ice 1988. The RiAs 
used by OMB are especially unreliable because they were conducted before any 
adaptive effects could lake hold (whereas the other studies were retrospective), and as 
a result are likely lo overstals costs dramatically. For instance. ERA estimated in 199G 
that acid rain controls would cost electrical utilities about $750 per ton of sulfur dioxide 
emissions; yet the actual cost today is less than $100 per ton. billions of dollars less 
than what was initially anticipated.' 

■ Setting a baseline. To estimate the impact of regulations on society and the economy, 
you must firs; delermine how things would have been in the absence of regulation — in 
other words, set a baseline against which to measure cosis. But because it is 
impossible to know what would have happened without regulation, this can only be an 
educated guess. This problem is accentuated the larger the regulatory changes. "If we 
use as a baseline a world with no regulation, one can reasonably argue that the 


Etjan Goodstein and Hart Hodges, Polluted Data' Overestimatittz Eawonmental Costs. THE AMERICAN 
PROSPECT. Nov.rDec. 1 997. at 54. 
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benefits ot regulation must clearly swamp any likely cost,' OMB wriies. 

■ No accounting of equity. None of the anaiyses used by OMB's two reports provide 
quantitative information on the distribution ot benefits or costs by income category, 
geographic region, or any other equity-related factor. 

In order to meet the requirements of the regulatory accounting report, OMB has, not 
surprisingly, found it necessary to put cumulative costs and benefits in terms of dollars and 
cents. And indeed, S. 59 puts a premium on monetization, asking OMB to show “net benefits 
or net costs." In its last report, OMB demonstrates the method tor showing “net benefits" 
through a benefits minus the cost calculation.^ 

Yet agencies often evaluate benefits using qualitative factors, such as the reduction in health 
or safety risks to children, whereas costs are more easily staled in monetary terms. This 
analytical discrepancy is only accentuated when you attempt to monetarily add up all federal 
regulation at once and can produce numbers that are greatly misleading. 

When seemingly qualitative factors are converted to monetized figures — as OMB has begun 
lo do with agency Rl As to lulfill its regulatory accounting obligations — value judgements 
become hidden behind a mask of technical expertise. For instance, OMB’s most recent report 
incorporated the estimated benefits of reducing lead in gasoline, including the prevention of IQ 
loss in children. Although it's hard to imagine a parent who would regard their child's drop in 
IQ as adequately captured by an estimated loss of future earning capacity, this is actually one 
of the many value judgements buried in OMB's numbers.’ 

Problems with S. 59 

Despite all of the uncertainty described above, and in the face of warnings from OMB, S. 59 
would make cumulative cost-benefit analysis even more problematic. Specifically: 

1 . It seeks to dramatically expand analytical requirements contained in the previous 
appropriations riders. S. 59 — which has removed language from the previous appropriation 
rider requiring analysis only "to the extent feasible" — calls lor OMB to estimate the annual 
costs and benefits of rules and paperwork (a) in the aggregate, (b) by agency, agency 
program, and program element, and (c) by major rule.' In addition. OMB would have to assess 
the direct and indirect impacts of federal rules on federal, state, local and tribal governments, 
the private sector, small business, wages, and economic growth. 


■ Office of Management and Budget. Report to Congress on the Com and Benefits of Federal Resohuons. Tabie 3. 
at 17(1998). 

^ Testimony of Lisa Heinzerling. before the Subcommittee on National Economic Gro>fcth, Natural Resources and 
Regulatory .Affairs of the Committee on Government Reform. United States House of Representatives. March 24, 1 999. 

^ S 59 applies to ail rules, including those in indepnidcnt agencies, except those promulgated under the 
Telecommunications Act and its amendments. 
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The inclusion of these new subanalyses, all aimed at elevating cost considerations, make it 
even more likely that “net benefits’ will be understated. Notably, the bill calls tor no such 
specificity in evaluating benefits, although there are certainly subcategories here worth 
considering — including effects on vulnerable populations, such as children, the elderly and 
the disabled'. 

But the biggest problem with these new reqtirements is that mutdi of the information called for 
is not currently generated during agency rulemakings. When the first appropriations rider was 
passed, a colloquy between Sen. Stevens and Sen. Levin made clear that the intent was not 
to generate new data or studies, but rather to puli together existing information. "I expect a 
rule of reason will prevail: Where the agencies can produce detail that will be informative to the 
Congress and the public, they should do so," Sen. Stevens said at the time. "Where it is 
extremely burctensome to protnde such delail. broader estimates should suffice." S. 59 
represents a departure trom this logic and lakes an all-things-are-possible approach. 

For instance, under the Paperwork Reduction Act, agencies are not currently required to 
conduct cost-benefit analyses for paperwork (either on Ihe whole or specifically for the sub- 
categories listed in S. 59); rather, the agency is to assess “practical utility" and burdens 
imposed. Nor do agencies currently conduct analysis by “program element," meaning a cluster 
of related rules. And still another problem is that S. 59 applies to all regulations, including 
minor rules for which an RIA is not currently done and no data Is available for 0MB to apply. 
This might mean that agencies would need to spend resources and time on cost-benefit 
analysis, even for small, regularly renewed rules. 

Testifying against similar iegisiation in the House, former 0MB Deputy Director Ed DeSeve 
recently explained, agencies may have to be called upon to compile detailed data that they 
do not now have, and undertake analyses that they do not now conduct, using scarce staff 
and confract resources, regardless of any practical analytic need as part of the rulemaking 
process."^ 

2. ft requires 0MB to Issue guidelines on agency cost-benefit analysis and make 
recommendations on agency policy. The requirement that 0MB issue such guidelines is 
puzzling since 0MB only recently issued its "Best Practices' document, containing guidelines 
for cost-benefit, after extensive interagency discussion. Moreover, the last regulatory 
accounting rider, introduced by you Mr. Chairman, also contained the same requirement that 
0M8 issue new guidelines for cost-benefit analysis; it makes lithe sense to require that Ok® 
repeal this task only a short time later through S. 59. 

In addition, it is important to keep in mind that there will always be differences in the way cost- 
oenefit analysis is conducted between federal agencies because of the many different 
functions they perform. But S. 59 seems to assume that there must be uniform approaches to 
the cost-ben^it caiculalion, granting OMB. in consultation vwth the Council of Economic 
Advisors, ihe power to "standardize" across government the “most plausible measures of costs 
and benefits" and to review agency submissions "to ensure consistency with the guidelines.' 


^ Twtimony of £d DeS«ve, Deputy Director. OMB. before the Suhcotntnitlee on Nabonai Ecotiortac Groa,ih, Natural 
Resources and Regulatory .AfTaits of theComnuneeoo Governmcni Reform, U.S. House of Represcmaiives, .March 24, 1599. 
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This expansion of authority would put 0MB in the position of prescribing value-laden analytical 
judgements to agencies that each face their own unique methodological obstacles in 
aesesmng costs and benefits, in many cases this would require agencies to actually conduct 
two separate assessments, one to meet the demands of an underlying statute, the other to 
meet the demands of 0MB and its regulatory accounting report. 

S. 59 goes even further in expanding 0MB power by requiring “recommendations to reform 
inefficient or ineffective regulatory programs or program elements," 0MB is a body that 
reviews agency analysis and coordinates regulatory pians. It should not be within its 
jurisdiction to set policy at ofiier federal agencies, especial^ on the basis of something with 
such dubious reliability. And indeed, in both reports required by the appropriations nders. 

0MB expresses great reluctance in making recommendations based on its findings. 

3. It requires 0MB to subject its findings and guidelines to “peer review." S. 59 requires 
0MB to subject its findings and guidelines to peer review provided by “a nationally recognized 
public policy research organization with expertise in regulatory analysis and regulatory 
accounting." There are only a handful of groups who would qualify under ihis language, and 
virtually all are more concerned with the cost side of the regulatory equaticn. Given that the 
bill instructs that 0MB "shall use the peer review comments' — not simply consider the 
comments — in preparing its report, Ihis could allow a single, privileged organization to greatly 
bias results and achieve a disproportionate amount of influence over the future of agency cost- 
benefit analysis. 

The exclusive format of the peer review process actually undercuts the bill’s all-inclusive public 
notice and comment process. For Ihe first two reports, which were not subject to peer review, 
the comment period meant that everyone enjoyed the same fair shot at influencing OMB's final 
product, Thai would no longer be the case with the addition of the "peer review" section. 

4. It would move irt the direction of a regulatory budget and appears to be constructed 
as a political weapon. In light of all the uncertainty involved in cumulative cost-benefit 
analysis, it seems lair to question Ihe motives of those who say regulatory accounting is about 
“right-to-know." White some, no doubt, honestly believe this to be the case, the Idea of 
regulatory accounting actually originated dwing the Reagan Administration as part ol a 
proposal to create a regulatory budget, which later resurfaced again in the Contract with 
America. Under the Contract wtih America proposal, federal agencies would have to cap 
regulatory costs at a certain percentage of our GDP; if costs exceed that cap. agency rules 
would have to be eliminated and no new regulations could be issued. In fact, Ihis proposal 
actually required cuts in regulatory costs by reducing the cap by a set percentage each year. 
But to institute such an approach or any type of regulatory budget, you must first have a 
system that aggregates regulatory expenditures on an ongoing basis, and S. 59 would put 
proponents of regulatory budgeting halfway lo their final goal. 

In addition, many of the backers of regulatory accounting have also been vocal projjonents of 
other various "reform" measures designed to stem regulatory costs. A regulatory accounting 
report showing very large costs and small benefits could be a useful tool in advancing this 
agenda. In ihis respect, however, OMB's first two reports were major disappointments. {The 
first found $298 billion in benefits and $208 billion in costs for social — i.e., health and safety 
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— and environmental regulation, and the second found $1 70 billion to $224 billion in annual 
costs and $258 billion to $3.55 trillion in annua! benefits, expressed in ranges “to reflect the 
substantial uncertainty In the estimates.") S. 59, with Its slanted analytical requirements, could 
be seen as an attempt to fordbiy bend the numbers in an ideologioal direction consistent with 
the proponents ol broad regulatory “reform." 

In the absence ol higher cost estimates from OMB, another regulatory accounting study,® by 
Thomas D. Hopkins, that yielded very high estimates of costs is often cited despite a 
methodology that was refuted by OMB, Among its many problems, the Hopkins study includes 
process costs lha! are not normally considered a part of the regulatory reform debate, such as 
the burden of filling out income tax forms or doing the necessary paperwork to obtain visas, 
passports, small business loans, and veterans benefits. This does two things, according to 
OMB: *11 produces large numbers and it creates confusion.' 

Citing this one obviously skewed report over and over again, as some proponents of regulatory 
accounting have done, contradicts their stated desire to provide better infonnation, and instead 
seems to be an attempt to mislead the public. Inevitably, this leads one to question whether S. 
59 is really about the public’s “right-to-know," and is In fact more about building a political 
weapon. 

In summary, by allowing crucial value judgments to be masked by monetized figures, we 
believe a report of this kind implies a sort of detached objectivity mat simply doesn’t exist, and 
in doing so creates less transparency, not more, as proponents suggest. Moreover, the 
slanted analysis required by S, 59 appears to be intended as a political weapon to undermine 
critical health, safeh/, and environmental standards. Certainly such a regulatory accounting 
has no real utility lor public policy, as OMB has pointed out. And yet, as constructed by this 
legislation, it could prove extremely burdensome for already cash-strapped federal agencies. 


Congressional Office of Regulatory Analysis 

S, 1 675 of Ihe 1 05” Congress — the Congressional Office of Regulatory Analysis Act — would 
have set up a congressional office to review agency rulemakings and conduci its own cost- 
benefit analysis for every major rule (and non-major rule upon the request of Members). 

It has been suggested that through the oreatton of CORA, Congress would be better informed 
on agency rules, and more likely to use Ihe recently-enacted Congressional Review Act (CRA). 
As Sen. Shelby pointed out on Feb. 25, 1998, when introducing S. 1675, neither the Senate or 
the House has moved a resolution of disapproval through the expedited track provided for 
under the law and no rule has been struck down. 

Yet if you look at the recent case examples, mere appears to be little confusion among 
Members. Is there anyone here on this Committee who in the last Congress didn’t develop an 
opinion on OSHA's methylene chloride rule or EPA's recent clean air standards? Most, if not 


^ Tluxius D. Kopkins, Sfgutoo' n’oi/t in Pnfilt, Policy Study No. 1 32, Craiet for the Study of .American Business, 
August 1996. 
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all, know exactly how they feel. And if Ihey don’t, there is a wealth of information already 
made available to Congress to help Members make prudent decisions. 

The CRA requires that agencies submit all proposed rules to the parliamentarian and 
leadership in each chamber. In addition, the Generai Accounting Office must prepare a report 
on each agency rule and submit it to the appropriate congressional committees in both the 
House and Senate. (In fact. Bits Information can be viewed by anyone has access to the 
world wide web — www.gao.gov) Thus, the intimate details of each agency rulemaking (e.g., 
the cost-benefit analysis, risk assessment, and small business panel recommendations) are 
rght there at the finger tips of each Member and readily available to the relevant oversight 
ojmmittees. 

And if after reviewing all this information Corgress still has questions, congressional leaders 
can hold hearings. There have been many hearings on the CRA and specific regulations such 
as OSHA’s methylene chloride rule and EPA's clean air standards. The true reason that these 
sort of rules — which have been vocally opposed by some Members — have not been 
considered under the disapproval process is political. There is a fear amor^ those who might 
vote to strike down rules that they would be branded anti-environment or anti-worker as a 
result. More research will not address these political considerations, and it is not likely to lead 
to more resolutions of disapproval as Sen. Shelby hopes. 

But apart from whether a Congressional Office of Regulatory Analysis would accomplish Its 
stated purpose, the proposal has many other problems. Specitically; 

1. It would create a costly new government apparatus that would duplicate functions 
already performed by OIRA and the individual agencies. Under Executive Order 12866, 
OMB’s Office of Information and Regulatory Affairs (OIRA) must review all major rules (rules 
with an annual economic impact of $100 million or more, or rules OMB so designates) and 
other nonmajor rules that OIRA believes warrant consideration. For 1998. this amounted to 
the review of 486 agency rules; the content of these reviews is readily available to Congress. 

CORA would duplicate all the work done by OIRA, including an annual report estimating the 
total cost of federal regulations on the U.S. economy. Although these responsibilities are time- 
consuming and expensive — OIRA operates on an annual budget o1 $5 million — previous 
CORA proposals have sought to go further lhan simply creating a second OIRA. 

CORA would also engage in activities currently handled by individual agencies, performing an 
additional "Regulatory Impact Analysis" for each major rule, and some tasks currently required 
of the Congressional Budget Office under the Unfunded Mandates Reform Act of 1995. 

In explaining the necessity for this duplication, the bill stales that "in order for the legislative 
branch to fulfill its responsibilities ... it must have accurate and reliable information on which to 
base its decisions." This is true, but it assumes that inlormation from CORA would be rnore 
reliable than that coming from OIRA. the agencies and GAO. Considering ihe nature of 
tulemjJring. and all of its components, along side CORA's 45-day review period, tTs hard to 
see how this could be the case. 
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Predictably, this new and redundant regulatory review apparatus would cost taxpayers millions, 
carrying with it lew or no benefits. Shelby’s version authorizes whatever appropriations are 
necessary to fulfill the office's requirements, the sky's the limit. To conduct a cost-benefit 
analysis for a major rule, it costs an average of $570,000, according to the Congresstonal 
Budget Office.' It’s unclear how many Regulatory Impact Analyses CORA would conduct each 
year. But taking CBO's estimate into consideration, if CORA were to do an RIA for each of the 
75 economically significant rules in 1998, the office would have cost about $43 million for the 
year. If it were to do an RIA for all of the 486 major rules reviewed by OMB last year, the office 
would have cost about $277 million. Now we realize Congress is not going to appropriate that 
much, but certainly CORA would have to be given resources at least equal to CBO at $25 
million. 

A House version of this bill {H.R. 1704) was reported out of the Judiciary Committee and the 
Government Reform and Oversight Committee during the lOS* Congress. And precisely 
because CORA has the potential to be so outrageously expensive, it was amended to limit its 
annual appropriation to roughly the same level as OIRA’s. But considering that the scope of 
CORA’S activities would be far greater than OIRA’s. this surely would not be enough. 

We believe that regardless of funds, the information generated by CORA would be unreliable, 
for reasons explained below. But without proper funding, this undoubtedly would be the case. 

It Members are truly concerned about the quality of analysis coming out of the agencies, 
perhaps Congress should use the funding that some seem ready to apply to CORA and 
appropriate it to the agencies. Just within the last several years the President has signed into 
law the Small Business Regulatory Enforcement Fairness Act, the Unfunded Mandates Reform 
Act, and amendments to the Papenvork Reduction Act — all of which require agencies to 
perform rigorous new regulatory cost assessments. The obigations under these laws would 
be more easily fulfilled with greater resources, and the results would likely be better as well, 

2, It runs counter to current efforts to streamline the government. Members of this 
Congress have often raised objections to agencies that perform apparently redundant 
functions. The administration has responded to such criticism through E.0. 12866 and the 
Vice President's "Reinventing Government’ initiatives, both of which have attempted to 
increase government efficiency. CORA, however, would run counter to these efforts by 
duplicating functions at OIRA and the individual agencies. Such redundancy calls into 
question whether CORA could stand up to the same son of rigorous cost-benefit analysis so 
valued by many Members of this Committee. 

3. It contains the unreasonable expectation that CORA conduct its own Regulatory 
Impact Analysis for all major rules. OIRA does not do this, and for good reason. Cost- 
benefit analyses are extremely time-consuming, require significant expertise, and are done 
within the context of each rulemaking. Yet Sen. Shelby’s bill seems to imply that CORA would 
do the various types of analyses within a 45-day period before reporting to the appropriate 
committee. Even if CORA gets a head start on its requirements — say when the agency 


’’ House Judiciary Comminee Report on H.R. 1704. Dissenting Views. March 13, 1998. 
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publishes a Notice o( Proposed Rulemaking — such analysis would still be unworkable. 

Without being a part of that njlemaking (e.g., without being involved in the agency's public 
comment period, SBREFA panels, etc.), it would be impossible for CORA to make a credible, 
independent estimate at both cost and benefits. CORA could essentially copy agency 
findings, but if that’s the case, the bill does not meet its stated purpose. More likely, the limited 
time-frame would force CORA to rely very heavily on estimates from regulated interests. 

Under this scenario, however, the proponents would lose the independence they say they 
want — which would be especially troubling it Congress intends to use information generated 
by CORA as a basis for rejecting agency rules. Adding to the concern here is CORA's lack of 
pubic accountability. When agencies choose a regulatory option that is "arbitrary or 
capricious," they can be sued. But the public would have no recourse for sloppy work 
produced by CORA. 

During the 1994 debate over unfunded mandates. Robert Reischauer, director of CBO at the 
time, was very skeptical of the legislative branch’s ability to conduct these sorts of highly 
technical and time-consuming cost estimates, calling it "impossible in any practical sense."® 
Congress heeded Reischauer's warning by narrowing the scope of analysis that CBO is to do 
under the Unfunded Mandates Reform Act. Yet CORA would move Congress directly into 
areas that Reischauer warned would be dangerous. 

4. It would place CORA in the position of describing "lower cost" regulatory alternatives, 
raising Constitutional concerns over separation of powers. Sen. Shelby's bill requires 
CORA not only to conduct detailed cost-benefit analyses, but also determinations of "potential 
net benefits" and descriptions of alternative regulatory approaches that could "achieve the 
same regulatory goal at a lower cost" and cost-benefit analyses of these approaches. These 
types of assessments are not required of agencies at this time and, most significant, put public 
protections secondary to finding "lower cost" regulatory approaches. 

Moreover, it moves CORA in the direction of subordinating the powers granted to the executive 
branch to execute the laws of the land. Congress has every right to establish laws and revise 
them, but CORA would place the legislative branch in the role of describing regulatory 
alternatives for the way the executive branch is to execute. In addition, under Sen, Shelby’s 
proposal, CORA could utilize executive branch facilities and personnel, upon approval from 
0MB and the agency head, without reimbursement to carry out work it needs done. This 
opens a process in which CORA could have a direct impact on agency activities and decisions. 

5. It contains no language requiring CORA to operate in the sunshine. During the 1 980s, 
0MB was permitted to operate in secret with little public accountability. Rules would go to 
0MB, changes could be made, and no one would know exactly why. Similarly at CORA, 
significant decisions on agency rules affecting everything from small business to the 
environment to children’s health could be made without ever providing a proper explanation to 
the public. This is especially significant if Congress is going to use CORA findings as a basis 
to reject agency rules. 


* Testimony of Robert D. Reischauer. Direc:or. Congressional Budget Office, before the Committee on Governmental 
Affairs. U.S. Senate. April 2S. 1994. 
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As the Freedom a( Information Act has been advanced, OM8 has opened up slightly (though 
problems still remain since it is not subject to the same statutory requirements as federai 
agencies). But Sen. Shelby's bili doesn't touch the subject of whether or not FOI A would apply 
to CORA, nor does it spell out any other mechanisms to bring CORA into the sunshine to 
ensure greater public accountability. 

More importantly, CORA raises serious concerns involving the Administrative Procedure Act. 
Under the APA, agencies are required to take a number ol steps (e.g,, public notice and 
comment) to ensure openness. Agencies can also be sued it the agency decision is "arbitrary 
or capricious." providing important checks and balances, CORA would have to conduct cost- 
benefit analyses just like federal agencies, but unlike federal agencies would not be bound to 
the APA. This means important decisions at CORA that could lead to the defeat of health, 
safety, or environmental protections might be made without any input from the public. In the 
absence of public accountability, it is passible that CORA could be used as a tool to advance a 
political agenda rather than a source of objective analysis on agency rules. 

6. It would potiticize the evaluation ol agency rules. It's not hard to imagine a body like 
CORA, which would function as an arm of Congress, being influenced by the expectations of 
individual lawmakers looking to push an ideological agenda. Indeed, under Sen. Shelby’s bill, 
Ihe House and Senate leadership control the appointment of CORA'S director, which is 
especially troubling if data from CORA is to be used as the basis for rejecting agency rules. 

7. it contains a regulatory accounting provision that could become a congressional 
regulatory budget. There are many problems with the requirement in Sen. Shelby's bill that 
CORA do an annual report on the 'total cost of Federal regulations" on the U.S. economy 
(many of which are discussed in our comments above on S. 59). 

First, this would require significant work. CORA would not be able to review every rule 
generated by the executive branch, and therefore would need to establish a process for 
determining costs lor every rule. Currently, OMB does not keep such information either. 

Second, the regulatory accounting provision does not define what is meant by its requirement 
to estimate total costs. Does this include indirect costs? In the past, business has used such 
vague language to create opportunities for showing significant cost (e.g., lost business 
opportunity) relative to benefit, inflating burdens and justifying a decision not to regulate. 

Third, there have been many recent attempts to quantify the cumulative costs of federal 
regulations by independent organizations and other researchers, yet in virtually every case, 
these studies vary by hundreds of millions of dollars — influenced by the various ideological 
underpinnings of the researchers. Likewise, it is easy to see how CORA’S study could be 
influenced by Members of Congress looking to push an ideological agenda. 

Fourth, the requirement does not instruct CORA to provide an annual estimate of the total 
benefit of federal regulaiions, including the economic benefit of regulation. This would create 
a one-sided figure that could be greatly misused. 

Finally, as an annual requirement, the regulatory accounting provision raises serious concerns 
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that it could become a backdoor approach to creating a regulatory budget — something 
strongly opposed by the public interest cominunity but called for in the Contract with America, 

8. It is not necessary. Under the Congressional Review Act, GAO must provide an analysis 
of each agency rule to the appropriate congressional committees. Furthermore, information on 
OIRA's regulatory review and the agency’s rulemaking is also delivered to Congress. This 
gives lawmakers all the tools they need to exercise necessary executive branch oversight. 
Supporters of CORA have failed to identify a compelling reason to transfer GAO's functions to 
a new congressional agency. Although CORA purports to enhance congressional knowledge 
of agency rulemaking, Members have exhibited little confusion in this regard. For instance, 
most Members from the last Congress were able to form well-developed opinions on OSHA's 
rule on methylene chloride and ERA'S new clean air standards without an expensive apparatus 
like CORA. 

In summary, the fact that Congress has not used the CRA is a function of political wiil. not a 
lack of information, and therefore CORA would not lead to more resolutions of disapproval as 
its proponents hope. But it would create a cosily new government apparatus to perform a 
myriad of functions already performed by other government entities. This is not a wise use ol 
resources and contradicts recent efforts to streamline government. In addition, an array of 
problematic side-effects would result from CORA'S crealion. such as its license to operate in 
secret and questions regarding the separation of powers between the executive and legislative 
branches of government. Furthermore, there are questions about CORA'S mandated 
requirements and why they exceed those imposed on agencies. 
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April 20. 1999 

The Honorable Fri'd Thompson 
Chairman 

Comminito on Governmental Affairs 
United States Senate 

The Honorable Ted Stevens 
Chairman 

Committee on Appropriations 
United States Senate 

Tlie Honorable Tom Bliley 
Chairman 

Committee on Conunerce 
House of Representatives 

The Honorable David McIntosh 
Chairman 

Subconvmittee on National Economic Growth. 

Natural Resources and Regulatory Affairs 
Comminc't? on Government Reform 
House of Representatives 

The Honorable John B. Breaux 
United Slates Senate 

ITds report responds to your requests that we provide information on the Office of 
Management and Budget's (0MB) 1997 and 1998 reports to Congress regarding the costs and 
benefits of federal regulations. Specifically, we were asked to describe, for each of four 
statutoiy rec|uirom<*nis, (1) how OMBadtfressed the requirements in its reports and (2) the 
views of noted economists in the field of cost>beiiefii analysis regarding OMB’s responses in 
these reports. 

We axe sending copies of this report to Senator Joseph I. Lieberman, Senator Robert C. B}Td. 
Representative John T). Dingell, and Representative Dennis J. Kucinich in their respective 
capacities as the Ranking Minorit>’ Members of the St'naie Comrruttce on Governmental 
Affairs, the Senate Committee on Appropriations, the House Committee on Corruncrcc, and 
(he House ('ommittee on Govcmnient Reform 's Subrommitlcc on National Economic 
(Jrowih. Nat ural Resources and Regulatoiy Affairs. We are also sending copies to the 
1 lonorablc Jacob Lew. Director of OMB, and will make copies available to others on request. 
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If you have any questions about this report or would like to discuss it further, please contact 
me on (202) 512-8676. Major contributors to this report are listed in appendix V. 



L. N'ye Stevens 

Director, Federal Management 
and Workforce Issues 
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Executive Summary 


Purpose 


Background 


nie process of issuing and enforcing regulations is a basic tool of 
government, but the costs th^ nonfederal entities pay to comply widt 
federal regulations are not accounted for in the federal budget process. 
Some researchers have estimated those costs in the hundreds of billions of 
doUars, and some estimates of aggregate benefits are even higher. 

Congress decided that it needed more information on regulatory costs and 
benefits, so it required the Office of Management and Budget (OMB) to 
submit two successive annual reports to Congress providing (1) estimates 
of the total annual costs and benefits of federal regulatory programs; (2) 
e^mates of the costs and ben^ts of each rule likely to i^ve aSlCX) 
miliion annual effect on the economy in Increased c<»ts; (3) an assessment 
of the direct and indirect effects of federal rules on the private sector, state 
and local governments, and the federal govenunent; and C4) 
recommendations to reform or eliminate any federal regulatory program or 
pro^am elemwt that is inefficient, ineffective, or not a sound use of the 
nation’s resources. 

GAO conducted this review at the request of several Members of Congress. 
GAO's objectives were to describe, for each of these four requirements, ( 1) 
how OMB addressed the requirements in its 1997 and 1998 reports and (2) 
the views of noted economists in the field of cost-benefit analysis 
regarcUng OMB’s responses in these reports. 

Conceptually, cost-benefit analysis is a rigorous procedure of w'eighing the 
costs and benefits of a proposed action and various alternatives and is 
generally regarded as an important and usefid tool in regulatory 
decisionmaking. For nearly 20 years, both the executive and legislative 
branches have required federal agencies to prepare cost-benefit analyses 
for certain rules. Under Executive Order 12866, OMB reviews agencies’ 
regulations and associated cost-benefit estimates to ensure that the 
regulations are consistent with applicable laws, the executive order’s 
principles, and the President’s priorities. 

The statutes requiring OMB to prepare its reports on reguiatorj' costs and 
benefits do rot prescribe how those reports should be prepared, and no 
clear legislative history exists to describe congressional intent. Some 
Members of Congress expressed their individual \iews that OMB should 
simply compile existing information about regulatory costs and benefits. 
However, other Members of Congress said that OMB should prepare an 
independent assessment of regulatory effects, not just report the results of 
agencie.s’ cost-benefit analyses. 
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Executive Summxr}' 


Results in Brief 


Principal Findings 


0^tB's 1997 and 1998 reports contained some, but not all. of the elements 
Congress required. 0MB provided estimates of total regulatory costs and 
benefits and provided estimates for some (but not all) $100 million rules 
issued vviUtin particular 1-year periods. OMB's 1998 estimate of total 
federal r^ulatory benefits was 12 times its 1997 estimate, driven almost 
entirely by a 1998 Environmental Protection Agency (EPA) estimate of the 
benefits associated with the Clean Air Act However. 0MB did not 
separately assess the direct and indirect effects of federal regulations on 
various sectors in either report. Also, although it discussed a proposal for 
electricity restructuring and some previously announced agency initiatives 
in its 1998 report, OMB did not provide any new recommendatiors to 
refcOTn or rfiminate regulatory programs or program elements. 

The cost-benefit analysis experts that GAO consulted were generally 
critical of OMB’s performance, with regard to three of the four statutory 
requirements. The experts said OMB’s 1998 upper-bound estimate of total 
regulatory benefits was questionable or implausible, ai^d they were 
particularly critical of OMU’s unadjusted use of EPA's Clean Air Act 
benefit estimate They also said OMB should not have simply accepted 
agencies’ cost and benefit estimates for Uie “major” and “economically 
significant" rules and should have provided new regulatory reform 
recorrunendatiorts. However, the experts said they understood why OMB 
could do little to discuss the other statutory requirement regarding indirect 
regulatory effects on particular sectors. Overall, they said OMB should 
have been more than a “clerk," transcribmg the agencies’ and others' 
estimates of costs and benefits. However, several of file experts also 
recognized that, as part of the administration, OMB was politically 
constrained from doing more than it did because providing independent 
assessments would have required OMB to ciificizc positions approved by 
the administration. 

OMD has a responsibility to review agencies' estimates of regulatory costs 
and benefits in rules and reports before they are published However, after 
their publication, thost' rules and reports become statements of 
administration policy. It is politically difficult for OMB to provide an 
independent a-iisessmem and analysis of the administration's ovm 
estimates in a public report to Congress. If Congress wants an independent 
assessment of executive agtmcies’ regulatory costs and benefits, it may 
have to look outside of the executive branch or outside of the federal 
government. 


The first stat utory requirement was that OMB provide estimates of the 
total annual costs and benefits of fcdejral regulatory programs. In its 1997 
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report, 0MB estimated that the annual cost of federal regulations was $279 
billion and estimated annual benefits at $296 billion. In its 1998 report, 

0MB estimated annual regulatory costs at between $170 billion and $230 
billion and estimated annual regulatory benefits at between $260 billion 
and $3.5 trillion. The decrease in the cost estimate bertveen 1997 and 1998 
was primarily because 0MB did not include efficiencj^ losses from 
economic regulations in its 1998 summaiy table. Virtually all of the 
increase in the benefits estimate was due to the inclusion of an EPA 
estimate of the benefits associated with the Clean Air Act. The experts that 
GAO consulted generally said that OMB’s 1997 and 1998 cost estimates 
were reasonable, but most of the experts said the upper-bound benefits 
estimate in the 1998 report was questionable or implausible. Most of the 
experts criticized 0MB for accepting agencies’ cost and benefit estimates 
without adiustment or standardization and were particularly critical of 
OMB's unadjusted use of EPA's benefit estimate. However, most of the 
experts also said that OMB faced political coitstraints in adjusting 
agencies’ cost and benefits estimates, noting that an independent 
asjsessment of those e.slimates would potentially require OMB to criticize 
its own administration’s policy positions. 

The second statutory requirement was that OMB provide estimates of the 
costs and benefits of each rule likely to have a gross annual effect on the 
economy of $100 million or more in increased costs. OMB interpreted this 
requirement broadly to include rules that were “major” or “economically 
significant," even if they did not necessarily result in $100 million in 
increased costs. However. OMB narrowly focused on rules issued during 
specific l-year periods and did not include rules issued by independent 
regulatory agencies in its surrunary (ables. .\lso, OMB did not include all 
rules that met its criteria and did not pronde cost-benefit data for all of the 
rules it included. Most of the cost-benefit experts that GAO consulted said 
O.MB should have included rules from independent regulatory' agencies. 
Several experts also said OMB should not have simply accepted the cost 
and benefit estimates prorided by the executive agencies, but some of 
them also recognized that it wa,s politically difficult for OMB to alter 
agencies' estimates in Its report to Gongress. 

The third statutory' requirement was that OMB provide an assessment of 
the direct and indirect impacts of federal rules on the private sector, state 
and local governments, and the federal government. Although OMB did not 
separately assess the direct and indirect effects of federal regulation on 
these sectors, OMB indicated that it believed it had discussed the direct 
effects through the overall cost and benefit estimates that it provided in 
relation to the first statutory requirement. OMB discussed the difficulty in 
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determining indirect r^\datory effects in its first report but did not 
provide any description of those effects in either report. The cost-benefit 
analysis experts that GAO consulted were generally sympathetic toward 
O'MB's treatment of this requirement, describing it as a lower priority than 
the other requirements and difficult for anyone to satisfy. 

The fourth statutory requirement was that 0MB pro\’ide recommendations 
to reform or eliminate any federal regulatory program or program element 
that is iriefficient, ineffective, or is not a sound use of the nation’s 
resources. OMB’s 1997 report contained no such recommendations, with 
0MB stating that existing data w'ere inadequate. The 1998 report contained 
an endorsement of 10 preriously announced regulatory or statutory 
changes and a discussion of restructuring the electrical generation 
industry. All of the cost-benefit experts were dissatisfied with OMB’.s 
response to this requirement, and several said sufficient cosl-benefit data 
existed to support making some recommendations. However, several of 
the experts also said th^ it was politically difficult for 0MB to make 
recommendations to Congress to eliminate or reform existing 
administration programs. 

Recommendations reconunenda^ns in tto report “ " 

It is poliiically difficult for 0MB to provide Congress with an indeperdcnl 
assessment of executive branch agencies’ regulatory costs and benefits. If 
Congress wants an independent assessment, it may wish to consider 
assigning that responsibility to an organisation outside of the executive 
branch. That organization could include a congressional office of 
regulatory analysis, which would have to be established, or an organizalton 
outside of the federal government 

P AO’c requested comments on a draft of this report from the O.MB Director, 

OUJurneniS ana S OMB’s Office of information and Regulatory Affairs (OIRA) said the report 

jDVaiUaUOri raised a number of useful analytical issues regarding how regulatory costs 

and benefits can most appropriately be estimated and reported. However. 
OIRA stated that it disagreed fundamentally with several of the .statcinont.s 
anribuied to the experts in the report saying their coinments reflect a 
significant misunderstanding of OMB’s role in developing, overecoing, and 
coordinating Uie administration’s regulatory policies. OIR.A also said (hat it 
had provided original estimates of regulatory costs and benefits, that the 
EP.A estimate of the benefits associated with the Clean Air Act. had been 
peer revlew'ed, and that it had provided Congress w ith the estimates that 
Congrcs-s directed it to prepare. 


Matter for 

Congressional 

Consideration 
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GAO believes OlRA’s comments buttress its conclusions and matter for 
congressional consideration. It is politically difficult for 0MB to disagree 
pubbcly with agencies* statements of regulatory policy, particularly 
because OIRA staff ^ically participates in developing those policies. 

GAO obtained the views of six of ^e seven cost-benefit experts that it 

consulted on the draft report. The experts generally said the report 
accurately reflected their statements, but some of them suggested 
particular clartfications, which GAO has incorporated into this report 
where appropriate. 
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Chapter 1 

Introduction 


Regulations serv’e as the means by which statutory requirements are 
implemented and specific requirements are established. Like taxing and 
spending, the process of issuing and enforcing regulations is a basic tool of 
government Although the cost of operating federal regulatory agencies is 
captured in the federal budget process, the budget does not reflect the 
costs that nonfedera) entities pay to comply with federal regulations. Some 
researchers have estimated that the direct cost of complying with all 
federal regulations is in the hundreds of billions of doUars.' Some 
estimates of the benefits that federal regulations provide to society are 
even higher than the costs.’ 

Conceptually, cost-benefit analysis Is a rigorous procedure that involves 
weighing the costs and benefits of various alternatives to a proposed 
action and underlies most if not all attempts to assess the cumulative 
effects of regulations on socdeiy.* Both Congress and the executive branch 
have required certain federal agencies to conduct cost-benefit analyses on 
their most significant rules. Coat-benefit analysis is generally recognized as 
an important and usefiil tool in making decisions about pardcular 
regulations. However, applying cost-benefit analysis to m^or regulations 
can be a complex and controversial undertaking. Also, there is 
disagreement regarding the weight that the analyses should receive in the 
decisionmaking process. 

Although cost-benefit analysis for a single rule can be controversial, 
estimating the costs and benefits of all federal regulations can be even 
more controversial. Some questions center on whether certain types of 
regulatory costs or benefits should be included in the totals. Other 
questions are even more b^ic, focusing on whether developing accurate 
estimates of total federal regulatory costs and benefits is feasible or, if so, 
how policymakers shottld use those estimates. 

Congress decided that it needed more information on total regulatory 
costs and benefits, so in 1996 and 1997 it required the Director of the 
Office of Management and Budget (0MB) to submit reports to Congress 
providing (1) estimates of the total aruiual costs and benefits of federal 


See. Tor example. Thomas O. HopUns, Coats in ProrUe. Policy Study 1.12. Cvryer for the 

Study of American Business, August 1096 

'Far example, in 'Regulatory Refom 'V’hai Do the Govcmmeni'a Numbers Tell Us?* in Rjsks. Costs, 
and Lives Saved (Weahinglon, D C The A£l Preia, 1996, pp. 208.2S3}. Robert W Hahr suce* that 
'ising government agency data, it would appear (hat there is • present value of about 1280 billion in 
net benefits to goveminent teguiabon' in the area* of enviroivnenl health, and safety. 

'Cost-benefit analysis is also referred to a* beneflt-cust analysis and regulatory impact anal> sis. 
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regulaior>’ programs, (2) estimates of the costs aiid benefits of each roJe 
likely to have a gross annual effect on the economy of $100 railllon iti 
increased costs; (3) an assessment of the direct and indirect effects of 
federal rules on the private sector, state and local go\ eminents, and the 
federal government; and (4) recommenriauons to refoiTn or eliminate any 
federal regulatory program or program element that is '‘inefficient, 
ineffective, or ts not a sound use of the Nation’s resources ' On September 
30, 1997, OMB published its Report to Congress On the Costs and Bene fits 
of Federal Regulations in response to the 1996 requirement On February 5, 
1999, OMB published its second report to Congress in response to the 1997 
requirement. Both the OMB reports and the requirements that generated 
them have been the subject of considerable controversy 

The federal goverrunent has long regulated economic activity, often 
through independent regulatory agencies such as the Securities and 
Exchange Commission (SEC) and the Federal Communications 
Commission (FXIC). Social regulation in such areas as environmental 
quality, workplace safety, and consumer protection grew dramatically m 
the 1960’s and 1970’s with the creation of such agencies as the 
Environmental Protection Agency (EPA) and the Occupational Safety and 
Health Administration (OSHA). However, by the 1980‘s, concerns began to 
be raised about whether the benefits that these regulations and regulatory 
agenaes were attempting to achieve were worth the costs associated with 
compliance. 


Executive and Legislative 
Branch Efforts to Control 
Regulatory Burden 


Every president in recent years has taken steps intended to reduce the 
burden of federal regulations. Those presidential initiatives often involve 
OMB, whose slated mission is to help the president carry out his 
responsibibUes. For example, in 1981, President Reagan issued Executive 
Order 12291, which required executive departments and agencies to 
prepare cost-benefll analyses identifying the benefits, costs, and 
alternatives of all proposed and final ’’major* rules, and to submit those 
analyses to OMB. A m^or rule was defined in the executive order as any 
regulation that was likely to result in ( 1) an annual effect on the national 
economy of $100 million or more, (2) a major increase in costs or prices 
for consumers, industries, governments, or geographic regions; or (3) 
significant adverse effects on competition, employment or investments, 
productivity, innovation, or the mtemaiionai competitiveness of U.S. 
enterprises. The executive order also required agencies to submit all of 
their proposed and final rules to OMB for review before being pubLshed in 
the Federal Register to ensure consistency with administration policies To 
the extent permitted by law, the order said agencies should not issue 
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regulauons unless the poiential benefits “outweigh" the potential costs to 
society. 

In 1993, President Clinton issued Ekeculis e Order 12866 re\ oking 
Executive Order 12291 but reaffirming the legitimacy and basic framework 
of OMB's regulatory review process. Like its predecessor, the executive 
order explicitly excludes from 0MB review regulatorj’ actions issued by 
independent regulatory agencies such as the FCC or tiie SEC The order 
slates that OMB's review is "necessary to ensure that regulations are 
consistent withapphcable law, the President'.^ priorities, and the pnnciples 
set forth in this Executive order," and that OMB's Office of Information 
and Regulatory Affairs (OIRA^ is the “repository of expertise concerning 
regulatory issues ..." The order also says 0MB shall provide guidance to 
the agencies and assist the President, the Vice President, and other 
regulatory policy advisors to the President. Noting that some costs and 
benefits are difficult to quantily, the order says agencies should adopt 
regulations only if the benefits “justify" the costs Also, one of the order's 
staled objectives is “to reaffirm the primacy of Federal agencies in the 
regulatory decision making process." 

Executive Order 12866 states that agencies should submit detailed cost- 
benefit analyses to 01 RA for all econonucally sigiiificant regulatory 
acUons. The order defines an “economically significant" regulatory action 
as one "that is likely to result in a rule that may have an annual effect on 
the economy of $100 million or more or adversely affect in a material way 
the economy, a sector of the economy, productivity, competition, jobs, the 
environment, public health or safely, or State, local, or tribal governments 
or communities." Tne agency issuing the regulation m'jst submit an 
assessment, including the underlying analysis, of the anticipated benefits 
associated with the action, the anticipated costs, and the costs and 
benefits of reasonably feasible altemaiives to the action (e.g., economic 
incentives instead of “command and control’ regulations). 

In January 1996, 0MB issued guidance to federal agencies on “best 
practices* for preparing cost-benefit analyses under Executive Order 
12866. Developed by a group that was co-vthaired by the OIRa 
A dministrator and a Member of the Council of Economic Advisors, the 
guidance says cost-benefit analyses should be guided by the principles of 
full disclosure and transparency regarding their data, models, and 
assumptions, but it allows analysts to use their professional judgment Ji 
precisely how the studies should be conducted. The guidance also says 
that agencies should focus on incremental changes— i e , the costs and 
benefits that are solely aiiributable to the regulation ai issue. 
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Congress has aiso taken steps intended to reduce regulatory burden 
through oversight and increased analytical requirements. For example. 
Congress passed the Regulatory Flexibility Act of 1980 (5 U.S.C. 601-612), 
which requires federal agencies to analyze the anticipated effects of rules 
they plan to propose on small entities or they certify that the rules will not 
have a “significant economic effect on a substantial number of small 
ertities." Also in 1980, Congress passed the Paperwork Reduction Act. 
which created OIRA within 0MB to provide central agency leadership and 
oversight of govenunenlwide efforts to reduce unnecessary paperwork 
burden and improve the management of irtformation resources. The act 
also made the OIRA Administrator subject to Senate confirmation. 

More recently, title 0 of the Unfunded Mandates Reform Act of 1995 
(UMRA) says that, unless otherwise prohibited by law. agencies must 
assess the costs and benefits of any rule containing a federal mandate that 
may result in the expenditure of $ 100 million or more m any 1 year by 
state, local, and tribal governments, in the aggregate, or the private sector.* 
Also, the congressional review’ provisions of the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA) require agencies to submit all 
of their rules to Congress and us before they become effective. On the dale 
of submission, SBREFA also requires the agency issuing the rule to submit 
to us and make available to each House of Congress a copy of any cost- 
benefit analysis and the agenc>’’s actions relevant to certain provisions of 
UMRA and other analytical requirements. For “major" rules,* we are 
required to provide areportto thecommiitees of jurisdiction in each 
House within 15 calendar days, assessing the agency’s compliance with 
required procedural rulemal^g steps. 

Between 1994 and 1998, Congress considered a number of other bills that 
would have increased requirements for agencies to conduct cost-benefit 
analyses, but none of them were enacted. For example, the Regulatory 
Improvement Act of 1998 (S. 981) would have required agencies to 
prepare, amortg other things, a cost-benefit analysis and to place iliai 
analysis in the rtilemaking file before publishing a notice of proposed 
rvUemaking (NPRM) for any major rule TTie bill also w'OuJd have required 
agencies to prepare a similar analysis before publishing the final rule (In 


However, o«r analysis of ode II indicated titai ihese requueTrienLs do not apply to most erononitally 
liynjficATtntles. See i.Ww.<|Cil Mspdatta, Refonn Act Has Had Liule Effect on Aacneies Riilfm.lonp 
ACtilias (GACVGGOW-aO. Feb 4.1996). 

The sutuie defined a 'maior rule in essentially the same manner as Executive Order 1229! Copses of 
our major rule rcpiorts can be obtained at www.^ao-gov. 
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Congress Requires 
Regulatory Accounting 


March 1999, the Regulatory Improvement, Act was reintroduced as S- 746. 
again requiring cost-benefit analysis of major rules ) 

.\noiher biU introduced during the 105th Congress (H R. L <64, 105th Cong 
2d Sess (19981) would have established a “Congressional Office of 
Regulator^’ Analysis" (CORA). The bill would have required CORA to 
provide a report to the committees of jurisdiction in each House for each 
major rule that would include an assessment of the issuing agency’s 
compliance with certain analytical requirements and an analysis of the 
rule’s benefits, costs, and net benefits. According to the bill, COrL\ would 
allow the le^lative branch to obtain accurate and reliable information on 
which to base its decisions as it earned out its responsibilities for 
congressional review under SBREFA. CORA would have also been 
required to issue an annual report including estimates of total costs and 
benefits of ail existing and anticipated federal regulations. Tlie bill's 
principal sponsor said CORA was needed to proNide Congress with 
independent analyses of regulations and to supplement what she believed 
to be unreliable information being provided by executive branch agencies. 
However, critics of the proposal said it would duplicate functions 
preformed by agencies in the executive branch. 

One of the more recent regulatory reform initiatives has been a senes of 
requirements for an accounting of regulatory costs and benefits. Section 
645(a) of the Treasury. Postal Services and General Government 
Appropriatiorts Act for fiscal year 1997, enacted on September 30, 1996, 
required 0MB to provide a report to Congress by September 30, 1997, that 
included several specific elements: 

(1) estimates of the total annual costs and benefits of federal regulatory 
programs, including quantitative and nonquantitative measures of 
regulatory costs and benefits; 

(2) estimates of the costs and benefits (including quantitative and 
nonquantitative measures) of each rule that is likely to have a gross annual 
effect on the economy of J 100 million or more in increased costs; 

(3) an assessment of Uie direct and indirect impacts of federal rules on Uie 
private sector, state and local government, and the federal govemmeiii; 
and 

(4) recommendations from the Director and a description of significant 
public comments to reform or eliminate any federal regulatory program 
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that is inefficient, ineffective, or is not a sound use of the nation’s 
resources. 

Section 645(b) of the act directed 0MB to obtain comments on Ute draft 
report before submitting it to Congress. On July 22, 1997, 0MB published 
the draft report for comment, and on September 30, 1997, 0MB issued its 
first Report to Congress on tfie Costs and Benefits of Federal Regulation . 

On October 10, 1997, 0MB was required to produce a second report on the 
cost and benefits of federal programs by September 30, 1998. The 
requirement was in section 625(a) of the Treasury and General 
Government Appropriations Act for fiscal year 1998 and contained the 
same four requirements that were in section 645(a) of the 1997 act. 0MB 
published a draft of the 1998 report in the Federal Register on August 17, 
1998, and established a 30-day comment period. Because of requests from 
both the public and Members of Congress, 0MB extended the comment 
period until October 16. 1998. On February 5, 1999, 0MB published its 
second regulatory accounting report 

On October 21. 1998, legislation was enacted requiring regulatory 
accounting for another year. Section 638 of the Treasury and General 
Government Appropriations Act for fiscal year 1999 requires OMB to 
protide Congress with a regulatory accounting statement and report for 
calendar year 2000 that is similar to the previous requirements. The 
statement and report are to be submitted with the budget and the report is 
to include “an estimate of the total annual costs and benefits ... of Federal 
rules and paperwork, to the extent feasible (A) in the aggregate; (B) by 
agency and agency program; and (C) by m^or rule,’ Section 638 also 
requires OMB to issue guidelines to agencies standardizing agencies' 
measures of costs and benefits and the formal of their accounting 
statements. Finally, it requires OMB to provide for independent and 
external peer review of the guidelines and each accounting statement and 
associated report 

Views of Individual Members The regulatory accounting provisions that required OMB to provide the 

Regarding Regulatory 1997 and 1998 reports u> Congress have limited legislative histories. A 

Accounting Requirements Senate .Appropriations Committee report for the Treasury, Postal Service. 

and General Government Appropriations Act for fiscal year 1997 stated 
that ’[rjegulaiory costs and benefits should be quantified to the extent 
feasible and, where appbeabie, should be based on most plausible 
estimates. Most of the needed information is already available to the OMB. 
Executive Order 12866 requires cost-benefit analysis of significant rules, 
and private studies are available. ” TTiese general comments are of limited 
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value in determining how Congress intended 0MB to carry out its 
responsibilities under the provision or what types of regulations 0MB 
should include in its reviews. 

During conaderation of the provision that established the first of these 
regulatory accounting requirements, several Members of Congress 
expressed their individual views regarding OMB’s responsibilities to carry 
out this provision in comments recorded in the Congressional Record. (See 
app. 1 for a more complete discussion of these Members' comments.) Some 
of the Members indicated that 0MB should simply compile existing 
information about regulatory costs and benefits. For example, during 
Senate consideration of this provision, one Member said the sponsors of 
the amendment vrere aware of OMB’s resource constraints and intended 
that the report be based on a compilation of existing information rather 
than new analysis. 

However, other Members indicated that 0MB should not simply rely on 
existing cost and benefit information. For example, the principal sponsor 
of the first regulatory accounting provision said "OMB should use the 
valuable information already available, and supplement it where needed 
when preparing the estimates of total annual costs and benefits. 
Subsequently, during the Senate debate, another Member said ‘‘(w)here 
there are gaps. OMB must supplement existing information. ' He also said 
OMB should -quantify costs and benefits to the extent feasible, and 
provide the most plausible estimate." 

Several Members of Congress also commented on OMB's final and draft 
reports in letters to the OMB Director, expressing their view that OMB 
should not have simply relied on existing information to cany out its 
responsibilities. For example, on October 29, 1997, the Chairmen of the 
Senate Committees on Governmental Affairs and Appropriations said that 
OMB should “exercise leadership to assure the quality and reliability of 
information reiKnted” by, among other things, providing an ‘independent 
assessment" of the information provided by the agencies. They also said 
OMB staff should be directed to “critique the quality of the estimates 
provided to them, not to simply compile data presented by the agencies." 
On the same day, the Qiainnen of the House Comnutlees on Commerce 
and Transportation and Infrastructure and the Chairman of the House 
Committee on Government Reform and Oversight’s Subcommittee on 
National Economic Growth, Natural Resources, and Regulatory Affairs 
wrote that ‘Congress expected OMB to assure the reporting of meaningful 
information and provide an independent assessment of regulatory effects," 
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not merely to perfonn the “ministerial function of reporting information 
provided by other agencies." 


Nongovernmental Groups ^ number of organizations outside of the federal goverrunent are also 
examining federal regulatory programs and issues Some of these 
organizations have taken public stands for or agairtst federal regulatory 
activity. Other organizations are affiliated with academic institutiorvs or 
public policy research organisations. For eicample, Carnegie Mellon 
University, with the cooperation of the University of Washington, in 
Seattle, WA, has established a Center for the Study and Improvement of 
Regulation housed within its Department of Engineering and Public Policy 
According to its mission statement, the Center intends to combine studies 
to obtain a deeper understanding of particular issues and synthesize 
research to, among other things, (1) elaborate a framework for considering 
the risks to health, safety, and the environment; and (2) help improve 
health, safety, and environmental regulation at the federal, state, and local 
level. The Center is funded by grants from the National Science 
Foundation and from several corporations, foundations, and trade 
associations. 

In 1998, the American Elnterprise Institute C^I) and the Brookings 
Institution established a Joint Center for Regulatory Studies with four 
primary missions; 

• to publish timely, objective analyses of a number of important regulatory 
proposals before they are formally adopted; 

• to publish analyses of existing regulations and approaches to regulatory’ 
reform, with recommendations fw modifications (including proposals to 
strengthen rules where the benefits appear to justify the costs as well as 
proposals to eliminate or relax rules where the reverse may be true); 

• to publish essays that evaluate the impact of regulatory policies and 
suggest ways to improve the regulatory process; and 

• to publish an annual report on ilie state of federal regulation, including an 
independent assessment of both the total and marginal costs and benefits 
of federal regulation, broken down into useful categories. 

According to the Center's mission statement, both AEI and Brookings 
■‘believe that the media and the policy community will look to the Joint 
Center as an objective, highly respected source of information on 
regulatory policy issues.” The Joint Center is funded solely by foundation 
grants. 


Also Study Federal 
Regulatory- Progrcims 
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Our Previous Reports on 
Regulatory Costs/Benefits 


We have issued a number of reports examining the costs and benefits of 
agencies’ rules and estimates of total regulatorj’ costs. For example, in 
April 1984. we said that cost-benefit analysis is a useful tool for estimating 
the costs and benefits of various regulatory actions.* We also said that its 
role might become increasingly critical because complying with federal 
envircrunental regulations could mean billions of dollars in costs and 
benefits. However, we also said that gaps in underlying scientific data, 
legal restrictions, and EPA's partial implementation of Executive Order 
12291 had hampered cost-benefit analysis. 


In December 1993, we reported that none of the studies released by the 
federal banking agencies and several of the m^or banking industry trade 
associations provided a comprehensive discussion of regulatory burden or 
the cost-benefit trade-oflfs associated with particular regulations ’ We also 
found that estimates of regulatory compliance costs reported in the 
indiistry were of little value due to serious methodological deficiencies. 

In March 1995, we reported that there was a great deal of uncertainty 
about the costs and benefits of regulations, with estimates varying, 
depending on assumptions about what constitutes regulatory cost* For 
example, we noted that many economists argue that economic “transfers," 
such as the added cos! a consumer pays for goods in the marketplace 
because of agricultural price supports, should not be included in aggregate 
cost estimates. We also said that some economists are concerned about 
including process costs because of measurement concerns and because 
any change associated with this category may be difficult to achieve (since 
most of the estimate derives from completing lax forms). Finally, although 
one researcher estimated that total regulatory costs increased between 
1977 and 1994, we noted that the percentage of the gross domestic product 
devoted to the costs of federal regulations decreased during this period. 

In November 1996, we concluded that, although perhaps not impossible, it 
is very difficult to measure the incremental cost of all federal regulations 
on individual businesses.* Therefore, we said, users of aggregate regulatory 


Coti Bencri AAalysift Cw> Useful Ir. A&scasirif Cmvoivncnul Hegul^tions. Dcspiu Uiniuikira 
(GAa'RCED-M-fi2. Apr. $. 19M). 

RejluIaiAry Burden fecemSrudies. Indusc>- Issues, and Agenev Imbaov’es ^G,AfVG3[)-M-2S LXr 13 
l»3). 

'R«gula(ni> Rffonn: Infurmsuon on Costs. Co$i-EffefL\f and Mandaied I>*;aijlifte5 fur 
Regulauons (GAO/TCMP-BS-lSBR. liar S, 1993). 

‘Regulatory Burderu Mea.sureinent Chailenees and Concenis Raised by Seleriert Companif-s 
(GACVGGJ>-87.2, Nov- UJ. J996) 
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cost studies need to be aware of the inherent difficulties and assumptions 
involved in producing such measures. We said questions need to be raised 
and answered regarding which regulations are included m such studies 
and whether they focus on incremental costs before policy makers use 
them to make decisions. 

In May 1998, we reported that some of the 20 economic analyses that we 
reviewed did not incorpoi-aie the best practices set fortlt in OMB’s 
guidance and often did not disclose why the guidance was not followed 
We also found that only i of the 20 analyses received an independent peer 
review. Nevertheless, agency officials said the cost-benefit analyses played 
a valuable role in regulatory decisionmaking 


Our objectives in Lhis review were to describe, for each of the four 
statutory requirements underlying OMB’s 1997 and 1998 reports to 
Congress. (I) how 0MB addressed the requirements and (2) the views of 
noted economists in the field of cost-benefit analysis regarding OMB’s 
responses in these reports. As noted previously, Congress required OMB to 
submit reports in 1997 and 1998 providing (1) estimates of the total annual 
costs and benefits of federal regulatory programs; (2) estimates of the 
costs and benefits of each rule likely to have a gross annual effect on the 
economy of $100 million in increased costs; (3) an assessment of the direct 
and indirect effects of federal rules on the private sector, state and local 
governments, and the federal government; and (4) recommendations to 
reform or eliminate any federad regulatory program or program element 
that is “inefficient, ineffective, or is not a sound use of the Nation’s 
resources- ’ 

To describe how OMB addressed each of these four requirements, we 
analyzed the reports' contents and interviewed officials from OIRA. 
Specifically, to detemune how OMB addressed the first statutory 
requirement, we reviewed chapter D of the 1997 report and chapter I of the 
1998 report, focusing on such issues as the data sources and methodology 
used to prepare the two reports. To determine how 0MB addressed the 
second statutory requirement, we reviewed cliapter III of the 1997 report 
and chapter II of the 1998 draft repor. as well as relevant tables and 
appendixes In both reports, OMB interpreted the statutory requirements 
to include all final rules on which OIRA concluded its review in the l-year 
tune periods that OMB specified and that were either ( I) "economically 
significant" under Executive Order 12866, (2) “m^or" under the 


Objectives, Scope, and 
Methodology 


'ilcsnl«u>o' Reform: Ag«mcin CouW bnpcoi-c Development, Docuntenution, *n<l ClwU) of Reifjliiory 
Economic An*l>-s«(GAOi«fED-!«-l42,M»y 26 )9tW). 
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congressional review requirements of SBREFA, or (3) rriet the threshold 
under title II of the Unfunded Mandates Reform Act of 1995. To determine 
whether 0MB reported cost''benefit information on all rules that met its 
ovt-n criteria, we compared OMB’s list to (1) our database of m^or rules 
submitted pursuant to the congressional review provisions of SBREFA and 
(2) a list of economically significant rules provided by the Regulatory 
Information Service Center (RISC) for the same time periods. ‘ To 
determine which rules were "likely to have a gross annual effect on the 
economy of $100,000,000 or more in increased costs," we identified only 
those rules in either databases that the agencies indicated had an annual 
estimated cost of $100 million or more (excluding those rules that v/ere 
either “economically significant" or “m^or" because they had benefits of 
$I0C million or for other reasons). 

To determine how OMB addressed the third requirement, we reviewed 
chapter II from OMB’s 1997 report and chapter I of its 1998 report. In both 
reports, OMB stated that the direct impacts of the regulations were 
accounted for in the total annual cost and benefit estimates, so we also 
reviewed those sections of the reports. To determine how OMB addressed 
the fourth requirement, we reviewed chapter IV of botli the 1997 report 
and 1998 reports. We also examined the Unified Agenda of Federal 
Regulatory and Deregulatory .Acuons to determine when the agency 
initiatives listed in OMB's 1M8 report were first announced ” 

To describe the views of noted economists in the field of cost-benefit 
analysis regarding OMB’s 1997 and 1998 reports and the four statutory 
requirements, we first selected the experts with whom we wanted to 
consult. We made our selections based on how frequently authors were 
cited in the bibliographies of OMB’s 1997 report and its August 1998 draft 
repon and in a computer-generated literature search of books and articles 
on cost-benefit analysis Then, based on a suggestion from OMB officials, 
w e noted which authors on this list participated on EPA's Science 
Advisory Board and in developing the AEI publication, ‘Benefit-Cost 
Analysis in Environmental, Health, and Safety Regulation; A Statement of 


RISC works ciotfly OMB u» prov.dc inTorMOon itic Presjderil, Corigrtss, »rd iTie public aboal 
federal re|u;#u5f>- policiee. !ts pniAaiy role is to coordinate *c dt‘\eJcprntnt of cJ-.c Unified Ageoda of 
Federal Reeulaioiv an d Dereeularcrv Acnort. a comprehensive liSDrfi of proposed and Tina) regixaCons. 

*rhie •jnified Agenda iscontpiled by RISC for OfRA and has been published twice each year si rice 1»85 
It IS used to sadsN Ihe requirements in the Reg'jJatorv- Fleabilitv Act and other recjuirenirnUi ih.at 
agencies identih,' rvies ihist they eicpect to propose or proriijgale 
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Principles," and the AEl-Brookings Institution publication “An Ajgenda for 
Federal Regulatory Reform."’* 

We developed a preliminary list of 12 experts, based on those who had the 
most citations in the OMB reports and the literature search, had sert'ed on 
the EPA panel, and/or had helped develop the AEI and Brookings 
publications. However, five of these experts declined to participate 
because of time cor\straints or because they said they did not have 
expertise in the areas covered by the OMB reports. The remaining seven 
experts that we interviewed and their affiliations were the following: 

• Robert W. Crandall, Senior Fellow, Brookings Institution, Washington, 

D.C.: 

• Robert W. Hahn, Director, AEI-Brookings Joint Center for Regulatory 
Studies, Washington. D.C.; 

• Thomas D. Hopkins, Professor of Elconomics, Rochester Institute of 
Technology, Rochester, NY; 

• Lester B Lave, Professor of Eccwiomics, Carnegie MeUon University, 
Pittsburgh, PA; 

• Robert E. Litan. Co-Director, AEl-Brooldngs Joint Center for Regulatory 
Studies. Washington. D C.; 

• Pa^ii R. Portney, President. Resources for the Future, Washington, D.C,; 
and 

• Murray L. Weidenbaum, Chairman, Center for the Study of American 
Business. Washington Universily, St. Louis. MO, 

Biographical information of these experts and citations of some of their 
relevant work are pro'lded in appendix D of this report. 

OMB officials reviewed our Final list of cost-benefit anaJysis experts and 
had no objections to those included. The officials did not suggest 
additional experts that they believed we should consult and said that the 
experts we consulted are among the leading economists In the field of 
cost-benefit anaJysis research. However, the list of experts that we 
contacted is not the only such list that could have been developed. At the 
direction of the requesters, we focused on economists and did not include 
expens m other professions that have examined cost-benefit issues (e g , 
legal experts or statisticians). Also, we focused our literature search on 
those economists who are knowledgeable about cost-benefit analysis in 


■’KerwuiJ. A/t'jw.W. ■I.. 1996. 
"Robert W, Crandall, et al . 1997. 
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the federal goverronent. Therefore, other experts with an extensive 
background in cost-benefit analysis were not included in our initial list. 

We first obtained the experts' comments in late 1998 on OMB’s 1997 report 
and on OMB’s August 1998 draft report and obtained additional 
information from them after the final 199S report was published in 
February 1999. We also consulted with them d’uring the preparation of our 
report to ensure that we had accurately characterized their views. The 
views attributed to them are their own and do not necessarily reflect those 
of the organizations with which they are affiliated or our views. 

We conducted outwork between June 1998 and March 1999 at 0MB in 
Washington, D.C., and at the sites of our interviews with the cost-benefit 
experts (Wasnington, D.C.; Rochester, NY; Pittsburgh, PA, and St. Louis, 
MO), in accordance with generally accepted government auditing 
standards. At the end of our review, we sent a draft of this report for 
comments to the Director of 0MB. On April 7, 1999, we met with the 
Acting Administrator of OIKA to obtain OMB’s comments, which are 
presented in chapter 6, along with our evaluation. 
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Chapter 2 

Experts Questioned OMB's 1998 Estimate of 
Regulatory Benefits 


0MB said m both its 1997 and 1998 reports that it had to confront a 
number of intractable problems in developing estimates of the total annual 
costs and benefits of federal regulatory programs. Those problems 
included (1) determining the baseline against which regulatory costs and 
benefits should be measured (i.e., what costs and benefits would have 
occurred if the regulations had not been issued) and (2) the "apples and 
oranges" problem of adding together the diverse (and sometimes dated) 
set of previously conducted regulatory studies. 0MB qualified the 
estimates in both reptorts by stating that "it remains difficult, if not 
impossible, to estimate the actual total costs and benefits of all existing 
Federal regulations with any degree of precision." 


In its 1997 report, OMB estimated fedeial regulatory costs at $279 billion, 
and benefits at $298 billion. In its 1998 report, OMB estimated regulatory 
costs at between $170 billion and $230 billion, and estimated regulatory 
benefits at between $260 hilhon and $3.5 trillion. The increase in the 
benefits estimate between 1997 and 1998 was almost entirely due to the 
inclusion of an EIPA estimate of the benefits associated with the Clean Air 
Act. The decrease in the cost estimate was primarily because OMB did not 
include efficiency losses from economic regulations in its 1998 summary 
table ' The experts we consulted generally said that OMB’s 1997 and 1998 
cost estimaies were reasonable but said the upper-bound benefits estuTiate 
in the 1998 report was questionable or implausible. All of the experts 
criticized OMB for accepting agencies' cost and benefit estimates without 
adjustment or standardization and were particularly critical of OMB's use 
of EPA’s benefit estimate. However, most of the experts also said that 
OMB faced "pobtical constraints" in adjusting agencies’ co.st and benefits 
estimates, noung that an independent assessment of those estimates 
would require OMB to criticize its own administration’s policy positions 


OMB’s 1998 Upper- 
Bound Benefits 
Estimate Was 12 Times 
the 1997 Estimate 


OMB used similar but. somewhat tLffereni, data sources and methods of 
presentation in its 1997 and 1998 reports The 1997 report presented the 
cost and benefit estimates in four categories, but in its 1998 report OMB 
used somewhat different categories of regulat.ion. In the 1997 report, OMB 
included costs associated with paperwork and disclosure requirements, 
whereas in the 1998 report that information was reported separately 
without an estimate. However, the biggest difference between the reports 
w as OMB's use of an EPA study on the costs and benefits of the Clean Air 
.Act, which increased OMB’s upper-bound benefit estimate in its 1998 
report to 12 limes what it had been in the 199’/ report. 


OMB u)d pfTiaency lusset aSKneiaied with vconctnic rcguJaLijns rrsiilt Frufri higher pnret and 
inciTtcient opersbon*thato(Wr< o<.cur wber compcBtior is pre\vtil*?J from dc\‘('lo;iinj 
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OMB’s 1 997 Report ^ report. 0MB presented its estimates of federal reg^atory costs 

and benefits in four categories and in total.' The four categories were; 

• Envnronmental regulations that focus on improving the quality of the 
environment and include those Issued by EPA (which has isued the %’ast 
majority of these regiUations) and the Departments of Transportation, 
Energy, and the Interior; 

• Other Social regulations that are designed to advance the health and safety 
of consumers and workers, promote social goals such as equal 
opportunity, equal access to facilities, and protect the public from fraud 
and deception. They also include the disclosure of information about a 
product, service or manuf^turing process where inadequate information 
mi^t place consumers or workers at a disadvantage: 

• Economic regulations that directly restrict business’ pricing and output 
decisions as well as limit entry or exit of businesses into or out of 
certain Qq>es of industries. These regulations often affect the agriculture, 
trucking or commxmications industries, and 

• Process regulations that involve paperw'ork, such as filling out income tax 
forms and immigration papers. 

In its table sununarizing the cost and benefits estimates, 0MB did not 
include estimates for one other category of regulation— -the ‘transfer* 
costs and benefits of economic regulations. Transfers refer to regulations 
that move payments from one group in society to another, (c.g., federal 
Soda! Security payments and agricultural price supports). 0MB estimated 
those transfers at $140 billion in costs and benefits but said it did not 
include these estimates in its totals because it considered transfers to be 
pa^Tnents that reflect a redistribution of wealth rather than social costa to 
society as a whole.' 

0MB used a variety of academic and agency studies to develop estimates 
of the costs and benefits associated with the four regulatory categories 
included in the 1997 report. Those sources were 

• a 1991 article by Robert W. Hahn and John A Hird that reviewed and 
synthesized the work of more than 25 pnor studies assessing the impact of 


Tliew cac«$one$ had been pr^ctsl^ in a acr^ of studies of tedenl z«Kulatorr Anas hy TViinas 
D. [lopMns of (he Aocheaier Infdoiie ofTechnoio^’. Ttjr the moai recent of these studiet. see Thomas 
D KopioRS.'Rcculatoo'Casuin Wofile.* Pohfv Srienfea . 31 (Dec. 1898), pp. .101420). 

'Oiie noked that Its 1006 *be«(prKt>res' guidukcc statea that transfers should not be added tn the cost 
and benefll totals included In cwt-beneth anlyaes but should be discussed snl noted fo. 
policymaken. 
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regulations. ’The authors refined the res’olts of these studies and created 
their own estimates of the costs and benefits of regulation. 0MB said its 
review of the literature indicated that this was the only comprehensive 
study that attempted to estimate the total costs and benefits of all federal 
regulations. However, OMB pointed out in its 1998 report (p. 14) that there 
are gaps and weaknesses in underlying studies that Hahn and Hird rely on 
for their estimates and that not all the costs and benefits of social 
regulation are captured in these estimates; 

• a 1990 EPA report (known as the Cost of Clean report) responding to 
requirements in section 312(a) of the Clean Air Act and section 616(b) of 
the Clean Water Act that presented data on environmental pollution 
control costs between 1972 and 1987.* The data used in this report were 
based primarily on surveys of acttial spending conducted by the 
Department of Commerce and others; 

• agencies' cost-benefit an^yses (1987 through 1996) prepared pursuant to 
Executive Orders 12291 and 12866: 

• a 1996 study by Hahn estimating the cost and benefits of m^or 
environmental, health, and safety regulations from 1990 through mid-1995;* 
and 

• a 1992 study of the costs as«3ciated with economic regulations, prepared 
by Thomas D. Hopkins.' 

To develop its cost estimates, OMB first established an estimate of the cost 
of envirorvmental regulations and other social regulations, as of 1988 based 
on information contained in the Cost of Clean report and the 1991 Hahn 
and Hird article, respectively. OMB then updated those figures with the 
results of agencies' cost>benefit analysis conducted between 1987 and 1996 
to develop the total emironmental and other social cost and benefit 
estimates To develop the cost estimate for economic regulations, OMB 
used the results of Hopldns’ 1992 study (S8l billion) but reduced the 
Hopkins estimate by $10 billion to lake into account the deregulation of 
financial services and celecommunicatior^s that occtured after Hopkins' 


'aoL>«n VV. H»hn and John K Hird . Cow* and Benefll* of R«Kulal 2 ona. Rcvie» and SykiUiefis,* 
YaieJjumalon Regulatton . S O’inwr IWI). pp ?33-278 

'klm'inxvncnui inx-fstmeru: ttie Cost of * Clnr Cnvironmert, Report of the Administrator of (he 
Etiuronmerrtai Protection Agency to the Coiums of the United Sutes.’ (1890). 

‘■Reiulatoty Refonn: What Do the Govemmenr* Numbers Tell Uf’* in Rhim fpt j pves Sa\’»»d: 

'Cost of Refulatioo miin| (he Caps.' Report Prepared for the Regulatory Information Service Center, 
Washington. O.C . (Aug. 1992) 
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estimate *OMB’s estimate for the cost of federal paperwork and disclosure 
requirements focused only on those costs imposed by independent 
regulatory agencies because it said the costs associated with other 
agencies’ paperwork was already included in the environmental and other 
social estimates. Estimates of the independent agencies’ paperwork costs 
were drawn from their burden-hour estimates (390 million hours at the end 
of fiscal year 1997) multipbed by an estimate of the cost per hour to 
complete the paperwork ($26.50 per hour).* 

To estimate the benefits of environmental and other social regulations in 
the 1997 report, 0MB used data from the 1991 Hahn and Hird article as the 
1988 baseline and updated that baseline with information from Hahn’s 

1996 article. 0MB did not provide estimates of the benefits of economic 
reguIatior\s or of federal paperwork and disclosure requirements, saying 
"significant benefits remain to be quantified." 

Table 2. 1 presents the cost and benefit estimates tliat 0MB presented in its 

1997 report m total and for each of the four categories of regulation- 0MB 
noted that “other social" regulations have large net benefits (i e , benefits 
rrunus costs) and said most of these net benefits were produced by 
highway safety regulations. 


Table 2.1 : Cost and Benefit Estimaies 
From OMB'b IM? Report (In 1»d6 
dollars) 


Type of Rule 

Costs (bUhons of dollars) 

Benefits (btHions of dollars) 

Environmental 

$144 

S162 

Other social 

54 

136 

Economic (stfiasnev costs) 



Paperviodi/dMClosure lor 
independent reguiaioty 
soenoes 

10 


■"wal 

279 

29$ 


Source, fteoofl lo Conqreea on ITie Cota Bere*U at Feoeral Reoutsiiont . OMB, 1997. 


As noted pre\iousIy, OMB did not include $140 billion in estimated transfer 
costs and benefits in these totals. OMB also excluded (1) tax paperwork 
costs (also estimated at $140 billion) because, OMB said, "the burden of 
filling out income tax forms ... are not what one usually thinks about 
when worrying about the cost of regulation,’ and it excluded (2) the costs 
of regulations issued between 1987 and 1996 with impacts on the economy 


’HcTpkin*. in turn. Iwd updaied an csturute of (hr cost of economic regulations in Kahr and Hird's 1991 
article 

’Burden hour esumates were preaerMed in OMB’» Ftacal Year 1968 Informaaon Collwcbon Budget of 
the t' S. GovemmenL 
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of less than $100 million (and therefore were not covered by the executive 
order’s cost-benefit analysis requirements). 


OMB’s 1998 Report OMB presented regulatory cost and benefit irtformation somewhat 

differently in its 1998 report, and also used some additional data that it had 
not used in preparing the 1997 report For example, OMB broke out the 
costs and benefits of the “other social" category of regulations into three 
separate categories for the 1998 report labor, transportation, and other 
social regulations (mainly regulations from the Departments of Health and 
Human Services, Energy, and Agriculture). However, OMB dropped two 
categories of regulations from its summary table in 199S that it had used in 
its 1997 report — economic regulations and paperwork/disclosure 
requirements- OMB said that including the indirect costs of economic 
regulations wuh the direct costs of social regulations in its 1997 report was 
“more misleading than helpful." OMB listed estimates of disclosure costs 
($7 billion) and benefits (“expected to be significant") with other types of 
regulations that it did not consider “true regulations" or did not believe 
should be considered in the same category as social regulations. 

Therefore, OMB presented cost and benefit information for four categones 
of regulatiorw in its summary table; environmental, labor, transportation, 
and other social rules. OMB reported other types of regulatory costs and 
benefits separately, including 

• efficiency costs of economic regulations (estimated at $71 billion but 
benefits "not estimated but expected to be small"); 

• tax compliance costs (estimated at $140 billion in the August 1998 draft 
report but not estimated in the final report); 

• transfer costs and benefits (estimated at $1 40 billion in costs and benefits); 
and 

• federal expenditures for social regulations (estimated costs of $13 biUiort, 
benefits of between $30 billion and $3.3 trillion) and economic regulations 
(estimated costs of $3 billion, benefits “likely to be sigruficant"). 

The data and methodology that OMB used to develop its 1998 estimates in 
these categories were similar in some respects to the way OMB prepared 
the 1997 report For example, OMB again used Hahn and Hird’s 1991 study 
and the EPA Cost of Clean report to establish a 1988 baseline for the cost 
estimate. However, OMB changed its methodology in some other ways. 

For example, it used new estimates of the regulations that OMB reviewed 
between 19^ and 1998 to update the baseline and presented the cost and 
benefit information in terms of ranges rather than the point estimates used 
in the 1997 report OMB developed the new estimates by “monetizing" (i.e., 
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converting to doUare) some of the quantified benefits in the agencies' cost- 
benefit anaJyses (e.g., the number of lives expected to be saved as a result 
of the regulations). 

EPA's Section 812 Report A nouble change in OMB’s methodology in the 1998 regulator' accounting 

report was iia use of data from EPA's 1997 report on The Benefits and 
Costs of the Clean Air Act, 1970 to 1990. Prepared because of requirements 
in section 812 of the 1990 Clean Air Act Amendments, the EPA report 
(hereinafter referred to as the “Section 812 report') estimated that the 
monetized benefits of the Clean Air Act from 1970 to 1990 were between $6 
tnliion and $50 trillion (present value m 1990 dollars) The report 
estimated direct compliance expenditures, research and development 
costs, and government costs were roughly $0 5 trillion during this period. 

0MB noted that EPA’s Section 812 report was the result of a 6-year effort 
and was peer reviewed by EPA’s Science Advisory Board's Council on 
Clean Air Act Compliance Analysis and that the Council said that the 
report's findings "are consistent with the weight of available evidence,' 
0MB also noted that the Council's review closure letter stated that the 
report "is a serious, careful study and employs sound methods along with 
the best data available. However, 0MB also described several elements of 
the analysis that it said “deserve further discussion in order to understand 
the basis for the benefit estimates For example, 

• 0MB noted that the Section 812 report ‘assumed that no additional air 
poDution controls would have been imposed by any other level of 
government or voluntarily initiated by private entities after 1970, 0MB said 
that “considerable uncertainty' surrounds this assumption and that any 
attempt to construct aggregate benefit and cost estimates are “somewhat 
speculative;-'* 

• 0MB also noted that although the monetized benefit estimates associated 
with reducing exposure to fine paniculate matter accounts for 90 percent 
of the report's total benefits estimate, there is “little discussion” in the 
report a^ut the uncertain^' associated with the presumed causal 
relationship between particulate matter levels and mortality; and 

• 0MB noted that the Section 812 report assumed that reductions in 
particulate matter yields contemporaneous reductions in the mortalitj' and 
chronic health risks associated with long-term exposure. However, 0MB 
noted that it is “quite possible' that there is a lag in these health effects and 


*OMB no(«<] that the Scebon 812 rvport advwwleijge chat (h» is an obnoua ov^rsimpbricai^nri and 
chat succ and local govcnunenls and Ihc pm-au sector were rcEfionsitUe for an imporuni fraction of 
cha estimaiad benefits and costs between 1670 and 1600. 
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moitaiity, and thal researchers have assumed that these effects 
require 15 years of ej^Kisure. implying a 15*year lag to the report’s 
calculations and a 5-percent discount rate would, 0MB said, reduce the 
estimated present value of the report's mortality benefits by a factor of 
two. 

In summary, 0MB said the results of the Section 812 report, like other 
studies, appeared to be -sensitive to choices made concerning the baseline 
for the analj^is and the Lrar«lation of the reduction of air pollution inw 
homaii health benefits.* OMB also noted in a footnote that “several 
agencies held different views pertaining to several key assumptions* in the 
study, but that these concerns were not resolved because of a court 
deadline. Therefore, OMB said the Section 812 report “reflects the findings 
of EPA and not necessarily other agencies in the Adimnistration,’ 

Table 2.2 presents the cost and benefit estimates from OMB's 1998 report. 
The .--anges in OMB's estimates of total regulatory costs and benefits reflect 
substantial uncertainty regarding the estimates of environmental costs and 
benefits. Over 95 percent (or $3,200 billion) of the environmental 
category's upper^xiund benefit estimate was drawn from EPA's Section 
812 repiort. 


Table 2.2: Cost anb Benefit Estlmirtes 
From OMB's 1998 Rtpoh 


Tvoe ot Reoutatian 

Coats {in bWona) 

kaneftts On bilitoral 

Low»i-bound UDD*r-bour>3 Low»r>bound Uoper-bound 

EnvironmeniaJ 

$125 

$173 

$93 

S3.300 

Transoonation 

15 

13 

S4 

110 

Labcr 

18 

19 

23 

30 

dther 

17 

22 

S3 

58 

Total 

170 

290 

280 

5155 


Source: BeoarHoCaoQfeeeanihe Ceea erdSefiefltt of Feaetal Raouiaticns . OMB. 199S. 

OMB’ s estimate of the cost of federal regalatioru declined by between $4S 
billion and $109 billion between its 1997 and 2998 repons. This decline was 
largely because OMB excluded $71 billion in costs associated with 
economic regulations that had been in the 1997 summary table and 
presented it in a separate table in the 1998 report As figure 2.1 shows, 
OMB's upper-bound benefit estimate increased by about $3.2 trillion 
between 1997 and 1998, virtually all of which was because of the inclusion 
of estimates from CPA's Section 812 report 
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Experts Said 0MB 
Should Have Done 
More, but Political 
Enviroiunent Limits 
OMB’s Role 


According (o most of the cost4>eneflt analysis experts that we consulted, 
0MB should have <kme more than simply record the costs and benefits 
firom the various sources it consulted. Most of the experts expressed 
particular concern about OMB’s unadjusted use of the Section 612 report’s 
benefit estimate. However, the experts also said that 0MB fbced political 
constraints in adjusting agencies’ estimates. Most of the experts agreed 
with OMB's decision to rq>ort the costs and benefits of transfers and tax 
p^>erwork s^arately from the summary tables but differed as to whether 
economic benefits and federal e3q>enditures should have been included in 
the totals. 


Experts Said 0MB Should 
Not Be “Clerk,” but Doing 
More Is Politically Difficult 


The experts that we consulted all indicated that 0MB faced a daunting 
task estimating the costs and benefito of all federal regulation. Most of the 
e]q)erts said that OMB’s general approach of aggregating the results from 
diverse studies was the only real option available. For example, Hopkins 
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said that although one would ideally like to have consistenqy in the studies 
aggregated, he also sadd he did not dunk dtat consist^K^ was obtainable. 
However, CrandaB said using diffei^t studies to derive a total figure is 
*^roblematic,* and that the data in some of the studies fonning the basis of 
OMB’s estimates was 'pretty thin* and unreplicated. Lave expressed 
^milar concerns, saying that 0MB should have used studies with uniform 
approaches. 

Several of the experts said that OMB’s cost estimates were reasonable — in 
litan’s words, ‘in the ballpark.” However, most of die experts said that 
OMB’s upper-bound beneDts estinute in the 19S8 report was <prestionable 
or even 'implausible.'' Lave said the nuyor increase in the benefits estimate 
between the 1997 and 1998 reports Is an indication that these numbers are 
not very good.” Weid^bainn said that when the b^eSts of regulations are 
so large in comparison to the costs, stretches that credibility of the 
report" 

Noting that the 1998 b^^efits estimate was driven, in large part, by the 
inclusion of data from EPA's Section 812 r^>ort^ many of the experts 
voiced specific concerns about that report's assumptions and conclusions. 
Virtually all of those concerns were similar to the concerns that 0MB 
discussed in its report— (1) the assumptirm that air quality would have 
deteriorated significantly between 1970 and 1990 in the absence c^the 
Clean Air Act, (2) the assumed health effects from limiting e3q(>osure to 
particulate matter, and (3) the methods used to estimate value that 

individuals would place on reducing health and mortality risks. Therefore, 
all of d\e experts they believed that the benefits estimate in the 

Section 812 report (and therefore in the 0MB report for 1998) was too 
high. For example, Fortney said that although he believed that the benefits 
of the Gean Air Act are greatly in excess of its costs, EFA’s (and OMB's) 
assertion that those ben^ts are as mudi as one^sixth of the gross 
domestic product 'doesn’t pass the common sense test.” Weidenbauzn said 
OMB's use of the Section 812 r^ort's upper-bound benefits estimate 
'makes a mockeiy of the whole exercise." 

Because of these concerns about the accuracy of the benefits estimate, 
most of the expats said they believed that 0MB should have adjusted the 
Section 812 report's benefits estimates b^ore including them in Us report 
For example, Hahn said th^ 0MB could have fdlowed the procedu^ it 
outlined in its rep<srt and accounted for the likely time lag b^ween 
reducing particulate matter and any health effects (which he said would 
have reduced the benefits by a factor of two). 
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The experts’ views regarding adjustment of the Section 812 report's 
benefits estimate were part of an overall view by most of the experts that 
OMB should havepb^ed a more asserth^ and independent rede in the 
pr^aration of its aggregate benefit and cost estimate. Several of the 
e^ierts said that OMB had simply played the role of "clerk,* transmbing 
&e esismates from previous studies by ac^emid^ and agencies without 
adjustment. For exam^e, Weidenbanm said that agendes would naturally 
emphasize the good that thdx regulations are doing and fruh OMB should 
have done a "serious evaluation' of the agencies’ figures before indudir^ 
them in its report. He said the "^iri^ of the statutory re^ement was for 
OMB to come up with its own estinudes ol mgulatoiy cc»ts and beiefits 
and the absence ^ independent review of the b>^.^ estimate of the CSean 
Air Act by OMB *'puta a cloud over the report." SimiUudy , litan said he 
believed the intent of the statutory requirements was for OMB to be more 
than a and that Congress was asking for OMB’s "own judpnent" 

regarding re^atory costs and benefits. Hopkins said OMB should 
encourage agencies to provide independent assessments, and make 
adjusOnents where needed to account for ‘overblown* estimates. Lave 
said OMB should have monetized those benefits and costs that the 
agencies did not m<meti 2 e (e.g, when agencies provided quantified, but 
net monetized, estimates of lives saved)." 


Despite their view durt OMB be more than a “clerk" and exercise 
independent Judgment in a^^usting agencies' cost and benefit estimates, 
many of the e3q;>erts also indicated that it was politically difficult if not 
impossible for OMB to make such adjustments. In general, indicated 

that agencies' regulations are ultimately approved by agency heads and, in 
sewne cases, the President or the ^^ce President 01^’s responsibility in 
the rtile-review process is to ensure that agencies' regulations are 
consistent with applicable law, the President’s priorities, and the principles 
in Elxecutive Ordtf 12866, including the cost>beneiit analysis requirements. 
Although there may be great deliberaticm within and among agencies 
during their development, once a rule is promu^ted it becomes a public 
statement of tlte administration's policy. At that point, OMB’s 
responsibility is to s«KX)it and drfend that statement of policy. Therefore, 
requiring OMB to provide an “independent* view of those rules and their 
associated estimates ckT costs and benefits, altering those estimates when 
appropriate, would si$uficantly change OMB’s current role of st^iportini 
the a&ninistration's position and initiatives. In general, the experts said 
ths^ it was pditically difficult to ask OMB to criticize the admml^ration of 
which it is a part 


" At natc4 (BWlausb. dW monedMWfne the ■senck*’ quaniifM etUflwtes. 
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Hahn said that he did not believe the report reflects the collective wisdom 
that resides at 0MB on these issues. Although 0MB staff had the technical 
expertise needed to develc^ its own “best estimate" of the effects of the 
Clean Air Act, he said it would be politically very difficult to publish such 
an estimate. Hahn also said that it would be more likely for 0MB staff to 
say what thQ^ think if there were competition from some other group that 
would also examine agencies’ cost and benefit estimates. 

Litan said adjustment of the Section 812 rq)ort’s benefit estimate was a 
"dicey issue," and that 0MB was in “an inherently difficult position” on 
whether to use EPA’s widely varying estimate. He said the reality of the 
situation is that the President and the Vice President are ultimately 
responsible for anything that comes from an executive branch agency and 
that “0MB will always be politically cortstrained in this process." Crandall 
said that 0MB “respofuls within a political environment," and was not in a 
position to make an independent judgment contrary to that of EPA. 
Likewise, Hopkins said it was politically difficult for 0MB to adjust the 
cost-benefit estiniates “if 0MB is supposed to be representing a President, 
a unified administratior^ a common party line." He said this is true 
regardless of which party occupies the White House. 


Experts Differed Regarding ^ experts we consulted believed that OMB’s exclusion of 

transfer costs and benefits from the summary tables was appropriate. For 
example, Portney said that transfers should be presented separately 
because they are not a social cost like environmental, health, and safety 
regulations. Hahn said such transfers should not be included in regulatory 
cost or benefit totals but said estimating the size of such transfers can be 
useful for other reasons.“Hopkins said that although basic economic logic 
says efficiency and transfer costs should not be mixed, he believes 0MB 
should have included transfer costs in the totals to iUustrate the magnitude 
of federal regulatory aaivity. 

The e]q>erts also generally agreed with 0MB that tax paperwork should 
not be included in the summary tables. Portney said including such costs 
would have been inappropriate and said he does not think of IRS as a 
regulatory agency. Weldenbaum said he believes that tax paperwork 
should be reported separately because the taxing power of the federal 
government is separate from its power as a regulator. Hahn said such costs 
should not be included because one cannot talk about the costs of the 


Inclusion of Certain Costs 
and Benefits in Summaiy 
Tables 


“S«e Bobctt W. Kahn. *GomTOnentAnab^ of the BeneBtg and CoBta of Regulatian.* Journal trf 
ftonamcfcmucam 12 (FU rros), Pf>. 201-210 for a complete ettscuBiion of Hahn'a views on this 
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current tax system without knowing the alternative to that system. 
However, Hopkins said the costs of tax paperwork should have been 
included in OHB's r^ort He indicated that the altenxate to the current tax 
system could be aflat tax system and that 0MB daimed in an earKer 
report diat ‘[wlben people speak of regulatory burd^ they are usually 
refening to recoixi keeping cut reporting retpiirements— Le., paperwork”'* 

The everts were divided about whether the costs and benefits of 
economic regulations should have been induded in the 0MB report's total 
cost and benefit estimates. Crandall said it does not make sense to indude 
economic regulations with the total. Similarly, Lave said that these 
regulations diff<a' from the social regulation should be r^KMted separately. 
However, Hopkins and litan said economic regulations should be 
included Litan said that if economic regulations constitute a *deadweight 
efficiency loss, then It is a cost” He said it is particularly important that 
they be induded ‘'when we know the benefits are likely he zero.” Hahn 
said that estimating ti\e costs and benefits of economic regulations was 
useful, but whether they are combined with social r^ulations ‘*d^>end8 on 
what you want to do.” Although price and entry regulations are generally 
considered different from social regulations, he said there is 'i:\o right or 
wrong way to go.” Still others dted difficulties associated with these rules. 
For example, Portney said that it is difficult to measure the effect of 
regulations that affect the entrance to a market or, in the case of FCC 
r^ulaticm, to measure the benefits of public airwaves. Crandall said it was 
difficult for OHB to include these effects in its r^>ofts when agertdes are 
not conducting the analyses. 

With regard to federal regulatory expenditures, both Lave and Crandall 
said the amount invc^ved is so small in comparison to other regulatory 
costs and ben^ts that it doesn't make much difference whether the costs 
are included In OMB's summaiy totals. However, Weidenbaum and Litan 
said fedenti expenditures should be Included as regulatory costs. 
Weidenbaum said such costs are the "hardest” data available — straight out 
of the federal budget. However, he said OMB’s presentation of the benefits 
of these expenditures (up to $3.3 trillion) was already captured in the otha* 
categories, so presenting them as 0MB did could be double counting. 
H^ldns, however, said it makes mcoe sense to show federal expenditures 
as part of the fiscal budget, not in an accounting of off-budget r^ulatory 
costs. 
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0MB Did Not Provide Cost-Benefit Estimates 
for All $100 Million Rules 


‘Hte secaad statutory requirement was that OMB provide estimates of the 
costs and benefits of each rule likely to ha\’e a gross animal effect on the 
economy of $100 million ot more in increased costs. OMB intapreted the 
requirement broadly to include rules that were "major* or "economically 
significant” even if they did not necessarily have $100 miUi(m in increased 
costs. However, OMB narrowly focused cm rules issued during ^)ecific 1* 
year periods and did not provide cost or benefit data for rules issued by 
Independent regulatory agendea. Also, OMB did not include all rules that 
met its criteria and thd not provide cost>-baiefit data for all of the rules it 
included. Most of the costrbenefit experts that we ccx^sulted said OMB 
should have induded roles fiom independent r^ulatory agencies and 
several said OMB should not have simply accepted the cost and benefit 
estimates provided by the executive agencies. Nevertheless, several of the 
experts also noted that it was poUdcally difficult for OMB to alter agencies' 
estimates in its report to Congress. 


OMB Provided Data 
for Only Certain Rules 
in Both Reports 


Ihe statutory provisions mandating both the 1997 and 1998 reports 
required OMB to i^ovide "estimates of the costs and benefits Onduding 
quantitative and non-qoantitative meastues) of each role that is likely to 
have a gross annual effect on the economy of $100,000,000 or more in 
increased costs.” The requirements did not exempt rules issued by 
ind^eiuient regulatory agencies or only apply to roles issued within a 
specific time frame. Howevtt, the xequbrements only applied to rules with 
expected regulatory effects of $100 million or more in increased costs. 


In the 1997 and 1998 reports, OMB interpreted these statutory 
requirements to Include all final rules promulgated by executive 
departments and agendas and reviewed by OIRA under Executive Order 
12866 during I-year tune frames that met any of the following criteria: 

• Rules designated as economically significant under Executive Order 12866; 
« Rules designated as m^or under the congressional review provisions of 

tile Small Business Regulatory Enforcement Fairness Act (SBREFA)!; or 

• Rules designated as meeting the threshold under title D of the Unfunded 
Mandates Reform Act of 1995 fUMRA).* 


'The cangrewUxwl icvirv provWot» or SDRSFA define • vuior rule H cne that the Admlnlstnuv of 
OIRA finite has muited in oris Bkdy to reeiit in (1) an uvual effMcmthe aomoiriy ofllOOnifllion 
or mn: (2) a nisior incrsaae ia coas or ;aicts for corauman, htdividual induatriea, fovemment 
Htnciesi or geosaphle regSona; or (3) aigniflcant advene tffecie on ccnpetlcion. employinent, 
inveatmant, prodoctlvi^. imoMtion. or the ability of U.S.-based enteipite to con^Kto with forelsr- 
based enterprises in rtoniestie and ejqmt marVett. 
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For the 1997 report, the l>year time frame was between ^ri] 1, and 
March 31, l^ifcnrthe 1998, report the time frame was between ^rU 1, 
1997, and March 31, 1998. 0MB (fid not include any rules issued by 
independent regulatory agencies because those agencies’ rules are not 
reviewed by OIRA pursuant to Elncutive Order 12866. Neither did 0MB 
indude any rules that were issued outside of the specific 1-year time 
frames it established. 'Therefore, in these respects, OMB's criteria were 
narrower than those set forth in the statute. In other respects, OMB’s 
criteria were broader than the statute's requirements b^rause th^ 
induded rules that were econ<xnicaUy significant or msjor for reasons 
other than repnrmg $100 million in increased costs. For example^ a rule 
may be econocucally significant or m^r be(ause it has $100 rniHitm in 
benefits to Che economy or because it adversely affects in a material way a 
sector of the economy, productivity, competition, jobs, (x* state and local 
governments, not because it requires $100 million in increased costs. 


OMB’s 1997 Report ^ ^ r^>ort, OHB identified 41 rules that metits catena, of whi(tiiit 

said 21 were s(xlai rules and 20 were transfer rules. The Department of 
Agriculture (USDA) issued the largest number of these rules (12), followed 
by the Department of Health and Human Services (HHS) (8), and the 
Environmental Protection Agency (EPA) (7). 0MB reported the (xsst and 
benefits data that tire issuing agendes in^ded in the 21 soda! rules but 
did not provide any cost or benefit information for the 20 transfer rules. 
OMB said it did so because these transfers represent payments from one 
group to anotirer that redistribute wealth and are not aodal costs. 

Although OMB recognized that these rules may have some associated 
costs and benefits, fr said estimates of those costs and benefits are 
typically not available. 

OMB noted in the report that there was *a wide variety in the type, fonn, 
and format of the data generated and used by the agendes” in their cost- 
benefit analyses for the social rules. For example, some of the analyses 
contained monetized cost and benefit estimates, some contained 
quantified but not monetized estimates (e.g, the number of deaths or 
injuries expected to be avoided or tons of a particular pollutant expected 
to be eliminated), artd some c(mtained qualitative estimates (e.g., increased 
efficiency or improved product quality). OMB said most of the analyses 
contained a oomhination of these estimates. OMB also said that agencies 
used a varied of repozlmg formats within these categories, inchiddng 


Tie tfirwhoM under tittc ^bto>ay^»o p o w dT^^^t or Tyflrtt]nitefcg»Wch»pro|io»ednitewM 
pubtbNed Sitt included vgr Mtn! TMndMe Ihtf mr reedi (n Die expendhm of tlOO mition or more 
in in' one r«tr b)' ttau, tocal. nd tdbol sovemmuOs, in the aor^ue, or <he pcrnoe aador. 
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annualized values, present values, and constant annual values. To present 
the informatiCMi in a more consistent way, 0MB made some basic 
adlustments to the agencies* data. However, 0MB did not at^ust the 
underlying information in the agencies’ estunates and did not impose 
uniform assumptions across the agencies. 

As noted previous, 0MB did not Include any rules in its report that had 
be^ by independent regulatory agencies. 0MB sidd it did not 

believe the exclusion of independent agencies’ rules was significant 
because ‘’we believe that few of their individual regulations meet the 
statutory criteria of section 645(aX2)." However, between April 1, 1996, 
and Match 31, 1997, independent regulatory agencies submitted a total of 
23 maior rules to us pursuant to the congressiorud review provisions of 
SBREFA The PCC issued the largest number of these major rules (13 
rules), followed by the SEC (6 rules), and the Federal Energy Regulatory 
Commisrion and the Federal Reserve Board (each with 2 rules). 
Independent r^ulatoiy agencies ate iK>t covered by die cost-benefit 
requlr^Bents tn Executive Order 12866, and the agendas did not condua 
oost-benefit analyses fur 20 (rf these 23 rules. However, in <me SEC rule, 
the agency estimated that the rule would have neai^ $160 million in 
benefits. 

To determine whether 0MB had identified aU of the rules that met its 
/■ritori* w » Hw from the RegnUt o rv Information Service Center 

ot economically significant final rules on which 0MB had con^lAed Its 
review between AprH 1, 1996, and March SI, 1997. We also developed a list 
of final major rules that agdides submitted to us pursuant to our review 
responsibilicles under SBREFA that 0MB reviewed during this period. We 
did not attempt to identify rules that met die UMBA threshold because 
those rules are a subset of economically ai^nificaiit rules.* We identified 
nine rules duri met OMB’s criteria but were not in OMB’s 1997 rep«Ht-4ve 
social rules ami four traivrfer rules. 'Those nine rides are listed in table 3.1. 


‘AeranHiu (o OMD. 'tnnutttctd values’ tprad out vaiteble effscB Into yawtjr wra ttat an fliwneiallr 
a^ilvilent lo Um actual amponl adie4\Sa- *FRKat vahm* coRvarc atbew over dint Into aa 
(moadiatalwipaum. *Camanc annual valuv’ reOact«Sbctattiathmba«neitinuKd(van 
aaKBn«J) u eadt yaar evertha Wna tatoen in «tiich Oi* rafulaOon tppbet. 

W UoftsMed Mindtfea: Satan Act ite Had lisle Effect ni Asencia*’ ItulcRi^ing AObm 

(OAOlCOD«saO, FM>. 4. im). 
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T»bl« 3.3.1 : fhdM That Mat OMB'a 
Crftaila but Wars Not in OMB’a 1997 
Hapart 


T^of 

ruM 

Departmenl or 
Aoeney 

Rule 

'Social 

rules 

Depertmerri of 
Biehiterlor 

Mtgndory Bird Hunting; Late Seesons erM Bag artd 

Poeseesfcm Lkniis for Certain Migratorv Came Birds 



IrSgrsSory BM Hunting; Final Rue on (he Establishment of a 
Youth Wateifowi Hurting Day for the 1996-1997 Migratory 

Bird Huntina Saaaon 



M^;ralOly Bra Hunting; Seatons end Beg Limfte tor the 1996* 

1 W7 YoUh Wateif owl Hunting Oav 



Migratory Bird Hunting Ragulations on Cartain Fedaral Indian 
Reaarvations and Ceded Lands for the 1996-97 Lafo Season 


Environmefeal 

Protadien 

Aoeney 

Control of A f^o8ution; Rrtai RUa for New Qaaolma Spwlc- 
IgfiBion Marina Enginas; Exemptions for New Nonroad 
Cu'iixasafon luntifon E^nee M or Above 37 Klowatts and 
New Nonroad SMUk-lcrMon Enolnoe at or Bafow 19 Klowatts 

Trafttfsr Ospartmsr>t ol 
rules AaricuKLffe 

Food Stamp Progiatrr, Child Support deduction 


Depwtmerrtol 
Heath and 
Human 

Uadfoaia Program; Physleian t^aa dehedula Update lor 
CMender Year 1967 Bird Phyticien VtAjma Pe^rrrtanea 
Standard Rstaa of increase for Federal Piscel Year 1997 


Servlcae 

Medicare Program; Inpatient KoapRei DeducHbte ar>d Hospitti 
and Extetwfod Care Serweas Coiriaueftca Amounts for 1997 


Department of 
Veterww 

Affahi 

Compensstion lor Disebifty Reautting From Hospitallzaborx 
Trastmant, Examitution. or Vocatfonal Rahabiftstion 


We thm reviewed the agencies' cost and benefit estunates for all 50 of the 
rules issued during the 1-year period that met OMB'a criteria and 
determined that 20 rules met the specific requirements of the statute — Le., 
rules that the agencies believed were likely to have a gross annual effect 
on the economy of $100 million in increased costs. Ten of these 20 rules 
were social mles and 10 were transfer rules, (^p. IV lists dtese 20 rules 
ig&ncy with their cost and benefit estimates.) 


OMB’s 1998 Report essentially the same criteria to identify rules for its 1998 report 

as it had in its 1997 mport — rules on which OMB concluded its review 
during a 1-year period that were either “economically significant* under 
Executive Order 12866, “rr^jor' under the congressional review provisions 
of SBREFA, or that met the threshold under tide n of UMBA. The 1-year 
period that OMB focused on in its 1998 report was hrom April 1, 1997, until 
March 31, 199a 

As was the case in its 1997 report, OMB did not provide cost or benefit 
data for rules that were issued by independent regulatory agencies 
because OMB did not review them under the executive order. However, 
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0MB included in its 1998 report a discussion of major rules issued by these 
agencies between April 1, 1996, and March 31, 1998, based on data 
pitnlded to us und^ the congressional review provisions of SBBEFA. 
CStmg our r^iort on the m^or rules submitted under SBRBFA,' 0MB noted 
that lndQ»endent regulatory agencies submitted 44 mt^r rules to us dunng 
this period, 41 of which were issued by 5 agencies (FCC, SEC, the Federal 
Reserve Board, the Nuclear Regulatory Commission, and the Federal 
Energy Regulatory Commission).* Of these 41 rules, 0MB said 12 had some 
discussion of costs or benefits, 4 had monetized cost Information, and 1 
had monetized benefit uifoxmation. Because only one of these rules 
contain an estimate of costs or benefits exceeding $100 million (an SEC 
rule allowing electric storage for brokers or dealer r^rting, which the 
industry estiinsted would reduce costs by $160 million), 0MB concluded 
that our reports cm the 41 rules contained “no information useful for 
estimating the aggregate costs and benefits of regulations.” However, 0MB 
relied on the information in our rn^or rules reports; it did not ask these 
agencies if they had any other information about the costs or benefits of 
these rules. 

0MB identified 33 rules that met Its criteria — 22 scxiial rules and 11 
transfer rules. EPA issued the largest number of the social ndes (nine), 
followed by USDA and HHS (three each). As it did in hs 1997 r^ort, 0MB 
repotted the cost and benefits data that the issuing agencies included for 
the 22 social rules but did not report cost or benefit informaticHt for the 
transfer rules. 

To determine wheth^ 0MB identified all of the rules that met its criteria, 
we obtained a list of eccnomically significant tides on which 0MB 
concluded its review betwe^ April 1, 1997, and March 3 1, 1998, and 
develcrped alist (tf nuyor rules 0MB reviewed during the same period 

of rime. We identified five rules that met OMB's eziteria but were not in 
OMB’s 1998 repoitr— four soda! rules and one transfer rule. Those rules are 
shown in table 3.2. 


*Rc(utaucy Refbmv M^Jor Rules Submimd forCongnsibons) Review During dwFizftZ Years 
(GA0>^DaS-lQ^ Apr. 2, IB9S). 

‘Actuattr. ^ t M rules wen teMed br t}«ae 6 agendas. 
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TabI* 3.2: Rides Meeting OMB's Criteria 
But Not Included in the 1998 Report 


!E“ 

Oepaitmant or 
aaenev 

Rule 

Social 

riies 

Oepaitmant ol 
itia Imafior 

Mgratoty Bird Hunting; Early Seasons and Bag and 
Poseaselon Limits for Certain Migratoy Game Birds In 
the ContQuoue United Stales, Atoka. HawaiL Puerto 
Rico, and the Vtaoln (elands 



Migratory Bird Htmting; Regulations on Certain Federal 
In^n Boeervatiorte and Ceded Lands for the 1997-1998 
Eailv Season 



Migratory Bird Hunting; Lata Seasons and Bag and 
Poseessiort Lriiha for Certain Migratory Birds 



Mqjratory Bird Hunting: Regulations on Certain F^ederal 
IrKfian Reservatione a^ Ceded Larxis for the 1997-1998 
LateSeaaon 

Tfansfer 

rulae 

Oepartmaniot 

Aoricjftura 

Child Nutrition and V/)C Reauthorization Act 

Amendments 


We then reviewed the agencies' cost-benefit esthnates for all 38 of the 
rules issued during the 1-year period that met OMB’s criteria and 
deteimined that 22 rules the specific requirements of the statute — 

rules that the agencies estimated were likely to have a gross annual effect 
on the econcMTiy ctf $100 million in Increased costs. Hurteen of these 22 
rules were social roles and 9 wm transfer rules. (App. V lists these 22 
rules hy agoicy with titear cost and benefit estimates.) 


£iXp6rtS k5Ug5€St€Ct comments about OMB’s listings of individual rules In relation to the second 

Changes in 0MB Msyor atatutoiy objective, 'n^ey most ftequently said that 0MB should have 
Rule ulfonTiation included rules issued by independent regulatory agencies in its listings. 

Several also indicated that 0MB should have made adjustments to the 
agencies’ cost-benefit estimates, particulariy to provide a consistent 
monetary estimate of the value associated with the reduction of mortality 
rates. However, they also recognised pditical difficulties associated with 
adjusting agoicies’ estimates. 


Experts Said Include 
Independent’s Rules, Adjust 
Agencies Estimates 


Most of the experts that we consulted indicated that 0MB should have 
included cost and benefit estimates in its r^orts for the major rules issued 
by the indepoidmtt regulatory agencies. For example, Weidenbaum said 
there was no reason to exclude these agencies' rules, and described their 
exclusion as a "shortcut.” However, several of the experts xtoted that 
Executive Order 12866 does not cover these agencies, thereby hmiting the 
information that 0MB receives from them and what could be included in 
OMB's reports. &nilarty, Hopkins and Hahn said that if C<m$ess wanted 
0MB to inclixie independent regulatory ageiuy’s rules in its reports, 


p«a«44 


GAOrtrOP-aa-BS AuItiI* of OMB'i Coct and Benefit Report* 





187 


Ck«7ter3 

0MB Did Not Provide Coot-Benefit Ectinute* for AH 1100 MQUob RnJea 


Congress could require those agencies to produce ccwt and benefit 
analyses. Weidenbaum said that despite the limitations in the statutes arui 
the executive order, 0MB interacts with independent regulatory agencies 
through the budget process and through its responsibilities in carrying out 
the Paperwork Reduction Act. Therefore, he said, 0MB could have gone to 
these agencies and asked them to provide their best estimates of the costs 
and benefits associated with their major rules. 

Simiku- to their comments on OMB's response to the first statutory 
requirement, several of the ej^erta that we ccmsulted indicated tl^ OMB 
should have conducted more independent analysis of the agencies’ coat 
and benefit estlznaies instead of simply performing as a “clerk” and 
inchiding the estimates without adjustment These experts said that OMB 
should have provided its own analysis and tudjusted those estimates that it 
consid<*red to be in need of refinement In particular, Hopkins, Lave, Utan, 
and Weidenbaum said OMB should have monetized some of the data when 
the agendes did not do so (e.g., converting the number of lives saved into 
monetized estimates). Weidenbaum ssdd it did not make sense for some 
agencies to provide monetized estimates of the benefits associated with 
reductions in mortality while other agencies do not Hopkins said that if 
OMB were to make its own critical judgements regarding the agencies' 
estimates, the agencies would be more likely to provide good estimates in 
the first place. He said OMB i^ould place its own critical appraisals of 
agencies’ estimates in the public record As a result he said the agendes 
would impro^ thdr estimates because the^ do not want to be publicly 
criticized for overstating regulatoiy benefits. 

However, Hahn, Hopldns, and Weidenbaum also noted political and 
organizational difficulties associated with OMB adjusting agendas’ cost br 
benefit estimates. Hc^kiits said OMB’s “clerical* function in this regard 
was driven by OMB's organizational placement within the Executive Office 
of the President and the interplay between the President, OMB leadership, 
and the political ^jpointees in the executive agencies. He said that OMB 
could have been more aggressive regarding agendes’ cost and benefit 
estimates if the President wanted an energetic OMB pressii\g on the 
agendes. In the absence of such direction, Hopkins said those wanting a 
critical analysis of agencies' cost or benefit estimates will need to look 
outside of OMB. Wddenbaum said that OMB is trapped between two 
roles— one. ir» which It challenge.*} agendes tn do bettw: cost.-benefit 
estimates and the otiter in which it is forced to defend those agendes’ 
estimates after they have been appnn'ed. Hahn said that the report does 
not reflect the collective wisdom that OMB staff has regarding i^ulatory 
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costs and benefits, and the problem is “how do you get them to really teE 
you what they think.* 

Several of the e:q>erts also questioned vdty 0MB liinited its presentation of 
major rules to those it reviewed within sdected l-year peric^. For 
example, Weidenbaum said he did not interpret the statutory requirement 
to be limited to 1-year’s worth of regulations. However, he said 0MB may 
have done so because of data limitations and because including ail $100 
million rules woidd have been a “big chore." Hopkins said it was “curious" 
that 0MB established a time frame for these rules despite tl^ absence of 
any such time Umio m the statute. Lave said it would have been better to 
include mcM% data than for 1 year, but he added that this issue was 

“not high on my list of concerns* about OMB's report 

None of the experts esqn'essed concerns about 0MB including 
economically significant and major rules that did not have $100 nuUiM) in 
increased costs. Weideidtaum and Hopkins said they pr^etred the 
inclusive definition that OMB used because it included a larger set of rules 
than would have been included by sdeking strictly to the statutory 
language. Lave said he also agreed with OMB’s ^iproach. 

Overall, Hopkins said it was “asfrmiahing" how Utde informatiem executive 
branch agendas had on regulatory costs and benefits despite 17 years of 
executive orders requiring agendes to provide such infoimation. Crandall 
said fitat a “selection bdas* might be in operation here, with agoides not 
ccmducting CMt-ben^ analysis or not placing a value on certain elmend 
in the analyses \dien dotz^ so would derrumstrate that the rule would not 

pass a cost-benefit test In order to overcome this problem, he said, OMB 

would need a lot of expertise in each of the regulatory areas— expertise 
that he doubted OMB possessed. 
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0MB Did Not Separately Assess Direct and 
Indirect Impacts of Rules 


llie third statutory requirement was that 0MB provide an assessment of 
the direct and indirect impacts of federal rules on the private sector, state 
and local govenunents, end the federal government 0MB indicated th^ it 
bdieved it had satisfied the "diiect* portion of this requirement throu^ 
the overall cost and boiefit estimates that it provided in relation to the first 
statutory requiran«tt OMB discussed the difficulty in detemuidng 
indirect regulatory effects in its first report but did not provide any 
description of those effects in either report The cost-benefit analysis 
eQ>^ts that we consulted were generally sympathetic toward OMB’s 
treatment of this requirement, describing it as a lower priority than the 
other requirements and periu^ imposoble for anyime to satisfy. 


OMB Reports 
Contained Little 
Discussion of Tlurd 
Statutory Requirement 


Unlike the first two statxitory requirenotts, OMB did not have a separate 
ch^ttf of its 1997 report devoid to the third requirement (un the direct 
and indirect costs and benefits of federal nil» cm the pivate sector, state 
and local governments, and tite federal govenanait Instead, OMB 
included a brief dtecusskm of this tequirement within the cluq^ter titat 
addressed the first requirement on total regulatory costs and benefits. 

OMB indicated that its estimates of the direct costs and benefits of aD rules 
in relation to the first requirement satisfied the portion of the third 
requirement regarding an assessment of direct impacts. Ihe report then 
discussed indirect effects by first noting tiiat several studies have found 
those effects to be significant, and then describing several proUons 
associated with tsing those studies (e.g., they only examine indirect costs, 
and it is impossible to validate models or view their assunqitions). Overall, 
OMB emphasized the method(^ogical difficulties assodaied wltii 
determining the indirect effects of federal rules. 


OMB had less ctiscusaion of the third statutory requirement in Its 1998 

repeat. In the intrcKiuction to the report. said that the first chapter cm 

the total annual costs and benefits d^fedeialregulatory programs also 
discusses such factors as economic efficiency losses, fdkxal on-budget 
r^ulatoiy expenditures, and *the posaible indirect effects of legulaticxi on 
the economy as directed by Sectitm 625(aX3) * example, in that 
diapter OMB explained that it did not include the "indirect, mostly 
consumer surplus, losses of economic regulation” in its summary table 
because it concluded that those indirect losses may have significantly 
different long term effects than direct compliance costs. Howev^ , other 
than these fypes of references, OMB did not specifically discuss the direct 
or indirect effects of federal regulations <» the private sector, state and 
local govemment, or the federal govmunent in its 1998 report 
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In its response to comments on the first report, 0MB acknowledged that 
Its summary of the literature on the direct and indirect effects of regulation 
on the economy “did raise more questions than it answered,” but said that 
it was a fair summary erf* the existing knowledge in the area. 0MB also 
noted chat Executive Order 12866 calls cm agencies to examine and 
consider the distributiona] and equity effects of regulations and said tha^ 
both 0MB and the agencies could do a better job m estimating those 
effects. Responding to comments on the second report, 0MB again said 
that more information about indirect effects is needed and said it planned 
to do mere searchmg for next year's report 


Experts Were 
Sympathetic to OMB’s 
Treatment of 
Requirement 


Most of the cost-benefit analysis er^eits we consulted were general^ 
sympathetic to OME's admittedly sketchy treatment of this statutory 
requirement For example, litan said that it would be "hoirendously 
difficult” to obtain any other data besides direct compliance costs from the 
private sector. Althouj^ Hahn said this requirement was usehil, he said 
O&IB "punted* with regard to the requiittncnt because data on indizect 
costs by sector are extremely Hmited, and suggested that this analysis be 
completed for only a s^ect number of regulations to increase this 
requirement's usehilness and feasibility. Hopkins said that it would be 
difficult to be literally responsive to the requirement, but said more work 
needed to be dtme in this area. Several of t^ experts said that this 
requirement was alow priori^ and/or should not have been required of 
0MB. For example, Weidenbaum said he would not have induded it in the 
le^lation because tite requirement itself "probably would not now pass a 
cc»t4>enefit test* Fortney said OMB's treatment was the best it could do 
given the time and resources available and said he was not sure how 
reasozuble it was to impose this requirement Crandall said that OMB’s 
lack of response to this requirement “does not seem to be a bad trade-off 
given their resources.* 


However, Lave aald OMB’s approach to this requirement was "cleariy not 
right,* and did not believe that 0MB had satisfied this requirement He said 
determining the distributional effects (who bears the costs, who receives 
the bez^efits) of some types of regulations is very important and noted that 
studies alre^y conducted on provisions of the Qean Air Act incficated that 
it is possible to make these types of estimates. 
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Chapiters 

Experts Criticized Lack of New 
Recommendations in 0MB Reports 


Tile fourth statutory requirement was that ttie 0MB Director provide 
recommendations to reform or eliminate any federal regulatory pn^ram or 
program element that is inefBdoit, Irteffective, or is not a sound use of the 
nation’s resources. Tlie 1997 report contained no such recommovdatitms, 
but the 1998 report contained an endotsonent of 10 pmvioudy aimounc^ 
regulatory or statutory changes and a discussion of restructuring the 
electrical generation industry. All of the cosb-boiefit experts disagreed 
with OMB’a response to die requirement, and several said sufSdent cost- 
benefit data exited to stq>port making stxne recommendations. Ho^n^ver, 
sevoal of the experts also said that It was politicany difficult for OMB to 
make recommendations directly to Congress to elindnate or refcmn 
existing administration programs. 


OMB Provided No New 
Recommendations 


In its 1997 report, OMB concluded that it could not malm any 
recommendations that would meet the statutory requirement hi 
e:q)lanation, OMB said 


*I vie do not.iydim that th< cxMfngcvIdcnM at «ggr^at» costs and b«xwfitt rises to 
die level ttwt would scppott s fMemmoidsttoB to diminste sny raguistoiy progmm. 
VUtusOjr sU ctfttte evidence ... ts based ailher on dated studies tfwdating RgiUstion or on 
esdmates for pc^osod ngoltUons. These data an not spprojMlsts for dstniBlniag whether 
eidstiac ngulittioQS should be riposted or stfniflcsadr nodUlsd bscwss of the snnk costs 
sod rising hss d h ie prebtans dlseasBsd abcwfc. BefDnsiqiportsMsneqiMngBdsticns srt 
msdetotfadnsteeBdstingngidstnryptegesnisordMnsnt s ofprogrsiim, empirics^ 
•vidcnet bsssd on anslytkil tsdmt^ designed to solve ftie netbodctegiesl probtemi 

dt s rnsswl above must be deve l oped'* 


However, OMB did indude in the report a number ot recommendations to 
inq)rove the quality of regulatory dau aiu) analysis, liicludzng (1) that OIRA 

lead an effort to improve agencto’ regulatory analysu promoting 

greater use of its January 1996 'T>e8t practices’' guidance, (2) titat an 
interagertoy grotq} condi^ a peer review of a selected number of agerKy 
regulatory analyses, and (S) that OIRA cmtinue to develop a database cm 
tile costs and benefits of major rules. 


In its 1998 repOTt, OMB again indicated that data quality problems 
prevented it from making definitive recommendations on q>ecific 
regulatwy programs. However, OMB said it had idaitified some general 
themes during its review of the academic literature and analyse of data on 
theeconcMtUc impacts of regulaticms and noted the general success of large 
scale procompetitive xegulatoiy reforms. Within that theme, OMB then 
described the Clinton Admirastntion’s legislative tecommendtfion for 
reform electricity gen«itioa OMB said this electricity restmetaring 
proposal was an Qlostration of how regulatory rdfmn can aetdeve ‘the 
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economic benefita of con^petition in a maimer that is fair and improves the 
environmental peifoimance of the dectrid^ indusizy.'' 

0MB also said that agencies CMitinue to reform thefar r^ulatozy programs, 
'whidi are described in dw Regulatory Flan located in die teU «iitian of the 
UUfied ^enda cf Federal Begulattey and Der^ulatoiy Actions. 0MB said 
these inidadves were Important to the administratUm and then listed nine 
sudi efforts that It cndocsed in its 1998 report We examined the Unified 
Agenda and discovered that many of diese iidtiadves had been announced 
by die agcndcs years befoce the issuance t^lhe 0MB report Fen* example 

• the OqMrtment of Agrkuttiae’sFbodSafeQr and InqpecCkm Service first 
indicated that H was detennirungt^etihertoamvertsomeofits 
“cemunand and control* r^uladons to p^rfoimance standards in 1995 and 
issued an NPBM to cutvert those regubdions to perfonnance standards in 
May 199^ 

• HUD issued an NPRM to porovide consumes widi increased <fi8closure 
concerning mortgage bfokezs'ftmcdon and fees, and to provide greater ' 
daxi^ regar^ng the application of the Real Estate Settlement Procedures 
Act to mortgage broktf fees in September 1996; 

• the DqisitEnentofTranq>ortation began reviews ofits side impact 
protection srkl heavy truck conq>leuity regulations in October 1994 and 
September 1995, respeedvdy; ai^ 

• the Department cf Labor’s Office Federal Contract C(»nplisnce 
Progra m s issued an advance notice of jxtqwsed rulenaking in July 1981 to 
streamlirw, clarity, and reduce the pq;>etwork burden of the regulations 
that govern the nondLscriminatim and affinnative action obligations of 
federal emtnetors, and issued an NPRM in May 1996. 

OMB also noted in Its 1998 report that the Clinton AdmiTdstratkm offered 
"Remedfistimi Waste Legidative SpecificatiGns* In earty 1996 to provide 
changes to the Resource Conservation and Recovery Act land disposal 
resTxictionB. minimum techndogy requirements, and permitting 
requirements for hazardous remediation waste. Althou^ this appeared to 
be a new l^Uative proposal, EPA issued an NPRM related to this issue in 
May 1992. However, OMB ofCUdals told us during this review that the 
admiinstrathm determined that EPA could not take this action 
administratividy, so additional statiitoiy authwity was needed. 
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Ebq>erts Criticized 
0MB, but Noted 
“Constraints” 


All the ejq>eits thatwe ccmsulted indicated thet OMB’s reqraroes to this 
statist^ requirem^ did not adaquatdy address the lequiran^ For 
example, Weidenbaum said he was ‘amued” that 0MB could not come vp 
with a single program or regulation diat it bdieved needed changing. 
Smilariy, Fortney said the lack oi any recmnmendattons 'strains 
credulity.” Hopldns said OMB's practice of dttng the lack <rf perfect data is 
'aredpe tot complete mactioit” He said govonment always has 
incaiTq>lete and uneven data but that does not stop it from preparing fiscal 
budgets or iznpkmoiting the tax laws. 

Sev^al of dte esqperts q>edficalbr said that they did not bdieve OMB’s 
endorsemenU^sgendes* predoualy announced regulatory reform 
initiatives in its 1998 report adthesaed the statutuy req ui rement For 
exaaqde, Weklmbauin said that it was dilficult to see how initiatives put 
forward by the agendes can be seen as recommendatiofis frcnn the 0MB 
Director. Because dwae initiatives had already been pn^>osed by the 
agendes, he said they should not be considered recommendstiona. Hahn 
said 0MB needs to use its own expertise and institutional knoniedge to 
help refcmn repilations, not 8iitq>ly rdy mi agertdes for Initiatives. 

Some esqperts were also critical of the repeat's discussion ot electridQr 
restructuring in the 1998 report For examj^ Hopkins said this discussion 
was *ridfcdous,” and found it interesting thtt 0MB would todude th» 
proposal regarding an issue over which it has very little influence or data 
a/bM* asserting that h could rwt make recommMMlatiMw with regard to 
issues that it can exert influence and has at least some data. 


Several of the experts also said that cnou^ costbenefit data existed to 
siq>pO(t the refom or eUmination of particular regulations or regulatory 
programs. For example, Hahn pointed to one of his recent aitides In whidi 
he suggested a number of laws and reguIaticMu that could be eliminated, 
induding certain intematiMial trade restzictiems, USDA mtik, average fuel 
ecoiKsny standards, marketing orders, and the Davis*Baccm Ad’ 
Weidfisdraum suggested refocm of agricultural marlmting orders and the 
Maritime Commission. Fortney said current regulations on coal>&red 
power |dants diould be replaced wttii perfumance standards. Fortney 
noted that some regulations are in ida^ in which the coats exceed the 
benefits because Of statutory requirement that Mily Congress can change. 
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Alttiough moA of the experts were critics] of the lack of recommOTdations 
in OMB's repmls, severs] of them also indicated that 0MB nuy be unable 
to make re<»mxnendation8 for the refomt or eliminaticm of edsdng 
regulatory {rogtams because of the previously discussed "pcditical 
constraints.* For exanqile, lave said he b^e^ diat 0MB staff would 
have relished making reconunendaticms to lefonn some oi the programs 
they review, but were unable to do so because of the political environment 
that exists within 0MB. “In the end,* he said, "these are political issues and 
it lies with the I^:e8ident to make these pc^cal dedsions.” 
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Conclusions 


Although the pr«cise dimensions of federal regulatory costs and benefits 
are unclear, tiiere is geDeral agreonent that» in the aggr^te, federal 
t^olatums halve n substantial irng»act OR dte ec<moiny. Measuring the costs 
and brawfits Msociated ivith a ah^ rule can be extiemdy ^Bcuh, and 
deveUqjing accurate estimates of the effects of an fedoal regulations is 
even nware cranpkx. OMB’a two reports on regulatory costs md benefits 
are notable Initid attempts to provide Congrees wtfli information that h 
needs to gauge the extent of federal regulatory activity and to determine 
wh^her the benefits aaaodated with federal legulatiCHisjustxQr the rdated 
costs. 

0MB addressed some, but not all, of the specific statutory xequirements in 
its 1997 and 1998 reporta. In both reporta, 0MB provided estimates of the 
costs and benefits of federal regidations both in total and for most O’tit not 
alO m^ or economically significant rules issued within particular 1-year 
time frames. To develop its estimates of total regulatory costs, OHB relied 
on p fr n noiin o st i m s tf ■ tn **** proSieaaAonal Itteratore. fce 

agmrifift* puMiabed ff^*^w*** for parlicnlar rules, and Qn the 1998 rq^oct) 
BPA’s Section 812 report esiiinate. 

However, OMB*s repofta did not ftiUy adrfreas other statutory 
requiren^nts. First, 0MB (fid not, at <Biected, diaeuaa the direct and 
ii^direct effects of federal rides on particular aectMS of the economy. In 
(MS's drfcRse, most of fite experts we consulted indicated fiat CMFs 
reluctance was undentandable ^ven the lack ofdasa clearly documenting 
thoee effecta. Some of the expertaaaid this requirement was slower 
prfeiity man other requbeineiits. Secotul, OMBhadno 
lecaminendatkxui in its 1^ rqxm aiMl, although it (fiscuased a number (rf 
pr ev to u aly announced agency and administration iiitiative^ it (fid not - 
provide any new l e co i u mendat i on s to rfaninste or te f uim federal 
legulattons or r^ulMMy progenma in its 1996 rcqxot. 

Most of the cost-benefit analyab experts that we consulted during our 
review indiested th^ would have prefetred that 0MB larovide an 

independent estimate of regulatory coafe »d benefits and not simply 
transcribe me eethnates provided by federal agencies and others. In 
particalar, the exp erts bdieved 0MB riiould have adjusted ^A'a Section 
812 report estimate cf the benefits associated wim me Clean Air Act 
Iratesd of using the unadjusted estimate mat dominated the benefits 
estimate in OMB's 1996 report Ahhough the kgUafive Mstoiy of the 

statutory provisions that esfeUialied the snorting lequireiiienfe ia liinited 
and does not demonstrate the intent of Confess in snading mese 
provisions, the comioezits of soine individual Members of Congress 
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indicated that they OMB to provide an k)dq;>endent regulatory 

accounting statement Specifically, they said OMB tdioidd adlust publndied 
estimates of benefits axkd costs i^re nec^saiy to reflect toe agency's 
bm prcdbssional Judgment xeganiing toose estiznates. 

In some cases, OMB used its profes^onal Judgment and accosted the 
published estimates th^ it used to produce its estimates of total regulatory 
costs and benefits. For example, in toe 1997 report, OMB subtracted $10 
billion firom Hcqtkins' $81 billion estimate the efficiency losses 
assodated with economic rt^dations to account for der^aiatray actoms 
that took pl^ after the estimate was pitolished. OMB performed toe same 
adittstment in its 1988 report but did not todude the efficiency loss 
estimate in its summary of total regulate^ cos^ OMB also moneti^ 
some of the aga\eies' quazdified estimates fox individual rules b^ore using 
thtfn to develop the total cost and benefit estimates Ibx the 1998 report 

However, OMB did not materially adlust any ct the published cost or 
benefit esdnudes flrran federal agendfs— 4nost notably GPA’s Section 812 
report estixTiatss and the agemdea' for intovidual nfies. Ahhmi^ 

many of the costrbenefit analysis experts said OMB should have a#rst«d 
toe agencies' estimates, also recognized tost OMB toced pc^iti^ 

COTStraints in d^ng so. ^>«dfically, they noted tost OMB Is part the 
administratian that issued toose estimates and therefore would find it 
politically difficult if not in^possible to disagree with toose estimates in a 
repeat to Congress. 

OMB has a responsibility undo: Executive Order 12866 to review the 
sgneies' estonatea of toe costs arui benefits of propc»ed and final rules 
before they are putdished in the Federal Keglster. Similarly, with the 
Executive Order establishing OIRA as the ^repository of expertise on 
regulatory issues,” OMB had a retqpozisibility to provide EPA wfih its 
expert opinions during the development of the cost and benefit estimates 
in ElPA’a Section 812 repext However, after their publication, those rules 
and tepexts (and thetr assodated estimates of costs and ben^ts) 
represent the admlnistraticm’s policy positiens. OMB, as part of the 
administration and particdarly as the staff office to the I^esident 
respcmsible for regulatoiy policy, cannot realistically be expected to ^tor 
or dispute the admiitiatrstion's own estimates of regiiatozy costs and 
benefits in a public report to Cortgress. Doing so also unilateraBy 

substitsto Ol^’a Jud^ent f(x the mutually agreed upMi remihs of ita 
consultations with toe ageiuaes during the review process or, in toe case of 
the section 812 report, remse the Judgsi«)t of EPA's Science Advisory 
Board. 
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K Con^-ess wants a trul? md^>«nder^ ans^c perspective on executive 
branch agencies’ regulatory costs Mid benefits, it xmy have to th^ 

responsibility to individuais or organ iaatioiw located outside of the 
escecutive branch. One siKdi orpaazaHoR could be the Congre^<Hial 
Office of Regulatory Analj^ (CORA) tiiat Con^^ considered 
establishing last year. Under that proposed legislation (RR 1704), CORA 
would provide a leport to Ccu^ess on each inajor rule providing an 
independent perspective on the rules' costs, beneSti^ and netbMi^fer. The 
proposed legislation also would have required CORA to provide an armual 
report including estiroates of die total costs arid of ail exiting 

federal r^oiatitxis. Although the proposed kn^slation woitid not have 
required CORA to assess die direct and indirect costs and benefits of 
federal regulati^ «iparticularsec!torsofthee«>nomyor topzovide 
recommendations for reform or elinunation of existing rules, sudi 
additional r^ponsibiltties could be added to future le^lation if Congress 
believes them desirable. 

Another way to obtain m Independent perspective of executive branch 
agencies' regulatiay costs and benefits is to look to orgMtiaatiems 
of government that are already engaged in the types of anaJti^ses fiiat 
Congress enviai^ied. For example, acceding to the AEI^Brookins^ Joh4 
Center for Regulatory Studies’ missksi stafesnent, the Joint Ototer will 
publish an sinual r^iortthat will include *an independent assessment of 
both the total and marginal costs and benefits of federal regulation, broken 
down mto tseftil cat^iries.* The Joint Center ajso intends to publish 
ohiectxve analyses of selected foithcconing regulations, and 
recommendations for modifications or elimination of existing ndes based 
tm their benefits and costs. 

An independent perspective on r^ulatory costs and benefits fpom outside 
of the executive branch could be either a substitute tot tlve cucrent 0MB 
requirement cur a supplement to that requbemMiL Re<pjMng an 
independent penq>^ve in addition to the existing CMB requirement 
could be a co^deraUe duplicati<M:« cf effort, with toth oi9nizati<»is 
obtaining infoimation frcun rogulatoiy agencies. However, a somewhat 
siinilar duattrack process is currently in place in the federal budgetary 
process^ vnth both 0MB and the CcHi^essumal &tdgec <^cs povi^big 
indepoident estimates of federal revenues, spoiding, and budget deficits 
or suipluRes. Federal re^datory agencies and OMB may be prompted to 
develqp better estimates Imowing that another entitf outelde <^lhe 
administration will be providHng an independent perspective. 
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Regardless of 'which provides those estimates, a^eement is needed 

amcmg all parties regarding the ^}es of regulations that shtmld be 
included and other methodological issues. Agreement on these issues can 
premit (or at least lessen) dilutes reading the accuracy of such 
estimates after they are developed. For e3rampie,^e experts .we considled 
generally suggested focusing on the costs and benefits of health, safely, 
«i\vonmentaI, and other soda! regulations, and tallying economic and 
transfer rules separately. Other issues in need of element include 
whether (and if so, how) reductions in mortality risks ^ould be 
monetized, i^ie^r ager^ies’ assumptions ^vc^d be standardized to 
permit interagency and interrule cojrq^arisons of regulatory costs and 
benefits and the degree to which regulatory costs and benefits should be 
disaggregated to allow the relative net b^tefits of zegidatory programs to 
be compared Also, although cosbben^t analysis is conceptual^ a 
valuable tool in regulatory decisionmaking, the results of any such 
analyses must be careftiUy examitted to enmure that tl^ e^imates are 
properly dev^oped, and care must be exercised in usdng any such 
estimates in pulfiic policy decisloninaking. Finally, whatever entity is 
charged with the reqxmsibiltty of laroviding this kind cd indeperuient 
analysia of regulatory costs and benefits, those analyses wilt be most 
useful to poUcymakera if the entity has sufficient resources to do a proper 
job. 


Matter for 

Concessional 

Consideration 


It is politically difficuh for 0MB to provide Congress with an independent 
assessment of executive Iminch a^ncies’ regulatory costs and b^^effis. If 
Congress wants an mdqiendent assessment, it may wish to ccmsider 
assigning that responsibility to an organization outside of the executive 
tvarich. That CHganization could include a congressi<mai office of 
regulatory andysis, which would have to be established, or an organization 
outside of tiie federal govemmenL 


Comments and Our 
Evaluation 


On April?, 1^, we met with the Acting Aydmlnistrator of OIRA and other 
0MB staff to discuss a draft of tins report, and we had subsequent 
discussitms with OIRA regarding its views on tl« draft report OIRA stated 
that the draft report reflected a substantial amount of work on our part, 
and that it raised a number of tiseful analytical issues zegardmg how 
regulatory benefits arul costs can most i^ropriately be estimated arwl 
reported 

However, OIRA stated that it disagreed fundamentally witit severayi the 
statements attributed to the e3q}ert8 in the rq>orL OIRA particulariy noted 
that, at a number of p<^nts tte di^ report, we quoted one tx 

more experts who expressed strong opinioi^ about whi^ they believe 
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0MB should have done in reviewing and evaluating agencies' cost-b^efit 
analyses. OIRA fundamentally disagreed with these statanents, which it 
said reflect a st^ulicant misunderstanding of OMB's itde in developing, 
overseeing, and coordinating the administration's regulatory policies. 

OIRA said it analyzes and evaluates agency work products and works with 
them to develop better quality analyses, evaluations, and p<^cies. It said 
the tde of 0MB is not to play *^tcha” with the agoicies but to work 
cocq>erativdy with them, ensuring fliat their ecrmomic estimates are 
accurate and that administration policies aikl programs are faithfully 
executed. 

We believe that OZRA's Mmm^its regarding OMB’s role buttresses our 
conclusions and our matter for congressional ccmsideration. It is politically 
difficult for OMB to disagree publicly with agencies' statements of 
regulatMy policy, particulaify beeauM OIRA staff typically partic^Mte in 
developing those policies. The es^eits that we ccmsulted indicated fltat, to 
be responMve to the stalubxy xequiFement, OMB dwuld have adjusted 
agency costdienefit estimates that it believed were In error. However, the 
eiq>ets also recognized political constraints inherent in OMB’s rde of 

si 9 porting the administration's position and Initiatives, particularly vthen 
< 9 eEating under an executive order that has as one of its stated oiyectives 
*to reaffirm the primacy of Flederal agencies in the regulatory dedsion 
making procesa.” 

OIRA also pointed out titat it had provided origlTial, updated, and more 
refined estimttes of tiie costa and bendlts c^regul^ons and i^ulatoiy 
programs, vdiidt the experts had evidently overiooked. In addition, OIRA 
noted that BPA’s Section 812 repcut had be^ peer reviewed by the EPA 
Science Advisory Board’s Council on Clean Air Act Compliance Analysis 
and that OMB had reported its cxmcems with some of the assumptions 
behind Che estimates and had used the benefits estimate to estabUMt an 
iqppo' bound for the g ovemmentwide estimate. 

OIRA's statement that the experts overlooked original, updated, and more 
refined estimates the costs and benefits for regulations and regulatory 
programs ts not entirely correct As we noted in the draft rqK»t, OMB d&d 
make some changes to puUished cost or benefit estimates to derive the 
govemmentwide estimate in its 1998 report However, OMB did not adjust 
the benefits estimate in the Section 812 r^>on that constituted more than 
90 percent of the govemmentwide estimate. Neither did OMB adjust any of 
the agencies' cost or benefit estimates in relation to the second stahitMy 
requiremot regarding rules with 8100 millkm in increased coats. Also, we 
noted in the draft report that EPA’s Section 812 r^KMt had be«ii peer 
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E«viewed by EPA's SdeiKe Advisoiy Board and that C^ifB repeated its 
concerns with some of the assuc^ons behind the twit's ea^imi^. 

CdRA stated that Congreae recc^Bz^ ^«hen it directed 0MB to i»epaxe 
theee rqpocts, thtf OHB would be rdying for the most part on exi8tb\& 
available Informiiion, including the agendes' cosbbenefit analyses. OIKA 
di^tore believes diat 0MB presetted Con^sss dw estimides that 

Congress had directed it to pn 9 >are. HoiK^ver, OIRA did not spedfi^iliy 
comment on our matter for congresaicMtal conaldeation. 

Contniy to OQU's assertion, neither the sticutoiy language that required 
OMB to provide the ld&7 and U)Q8 reports to Confess not toe Umit^ 
UginTsttirr histoiy of these provtoions 2 q>ecifie 8 to^Ckxn^ss ex{M^$d 
OBCB to rdy on existing infeumatiem to prepare its reports cm toe costs and 
boMflts (tf federal rules. Althou^ Bc»ne inclivichial Membeca of Congress 
tndicated that OMB should supply compile existing infocmation abooft 
regulatoty costs aikd benefits, other Itanben said OMB toould 
siqjfdeinent tom infornusion where neeilod and provide an *‘ixMiq>emietit 
aaecasmen t^oftoe effects of federal regidatkm. 

OIRA offered commoits on seven! sdcJitional points in toe draft report 
For example, OIRA disagreed that toe recomnvendations tost OMB 
provided in the 1096 report were simply a recitation of initiatives tlud had 
previouMy been put fonnrd by toe agoudes. OIRA said toey were nudor 
adndxdstiaticm initiatives and met toe atatutiMy reqiBremeitt tom OMB 
IMmrlde recommendattons. OIRA also offered aug^adons to improve the 
iwesentation of certain Issues, which we incorpor a ted iirto this rqxMt as 
spprcmitete. For example, OIRA noted that aome <^the experts were 
cxidcal of OMB for XMX assigning a dollar value to the costs and bendlts of 
certainndes, but pointed out tost OMB had, in fiut, monetised 80 iT>e of toe 
agencies' estimates, We agreed to add a footnote to toe aq>erts’ comments 
noting tost OMB had assiffied monetary values to some of these estimates. 

We Mao obtained comments on the toaft report fiom six of the seven c<^ 
benefit ara^nia e]Q)erts that we consulted CXI the draft r^>cst (Poctnt^ 
said he was cxiahle to revieir the draft becanse of time constraints.) hi 
general, theoqperta said toe rqioctaccuratdy reflected their statenwila. 
However, some of them suggested particular darifleations or 
modificatians to tiictr statement and reference^ wtaeh we 

incorpevated where siHirDpriate. 
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Individual Views of Members of Congress 
Regarding Regulatory Accounting 
Requirements 


As panted oat in the body cf this the histtsy 

r^idJLtoiyaocxtiattlngproviskmsthttnquM 1997 

end 1998 x^KKts is of limited valoe in de^xnhing how Cw^reBS intended 
for OM3 to cany otA its reipon89b0hles. Hofrecnor, aevecil Merabes 
Coagress esprcasc d their indbidail views regarding theae requ ir e m ei its 
(Swing lloor conaidetttio& of the t^tiadon. For ezairv^. on Si^ptember 
il> 1998. SenttorTed Stevens (the QKmsor of tile &8tre9iltto(y 
aooouitfing provisioR) said "0)0 sh^d use the valuable infonnatiai 
already avaOable, and Bi4>plenief^ tt vidttxe neeiSed” vdien prqiMirii^ the 
animates of total annual coats and benefit called fear in aid»ecti(Si 
645(aXl)- He also said that ‘(w)ha« agencies have, or can jutMluce, 
detailed infomiatiwi on the costs arid benefit of ii^vMual i»ogzaiRS, they 
should use it I expects rule ressoR will prevail.* 

Chi September 1^ 1996. S^atos Gienn and Cazi levin also discussed 
their views r^a^Ung sobeection 845(aX 1). Senator (3«nn said OifB 
should conoiUe "exiating analseea and estimatee of regulaSocy coals and 
benefits.* He said that the ^lORSWs the amendmeia *are aware of 
OMB's resource constraints and intend dial tile rqiort be b»ed on a 
cot^Uation of existhig inibrniation. rather than new analysts." Senator 
Levin said the amnidment would aA 0MB to "conw vp with its best 
estimate* of the costs and benefits (rf legidatMy progtano. but he noted 
that tile amendment 


’UMi not faqiM OUB to aondact new flMtfw or aM^eaa or dawlap fww Ma or MBmuSan. Uni 
NOU tf ba a Wnacaniuaing, ana a^sanalto UM al imayar monav. . . . (TMa amandMra amply 
ak«aa QMS to pu togatw tia iSaady aMltoia baemnsofi M I two an aHWSto PMNni raauaaofy 
‘uaatial to aatmatotiaicMaBnuBtooito and banana flfaaov* 


Smilarly, <m September SO, 1996, SenatM- William V. Kotii, Jr. said 0MB 
"duNild draw upon the wo^ of atixfies asid rqpovta already dime* to 
generate the estimate of tottf costs and benefits. However, he also said 
ttud *(w)hexe there are giqia^ 0MB must siviiliatient exteting information 
To cMiserve ite resources, OMB tiiould issue Adelines to the agtoides to 
gitiier the needed inCootiation, as OBCB docs for tile fiscal bud|et process.* 
Be also mid 0MB shoidti '(luantib^ costs and benefits to the extent 
feaaUile, and provide the most idautibie estifoate* 


In rdatimi to the reciutraDenta in sidxsection 645(aX^t Senator Levin sMd 
that "reporting on tile coats and bendita ^ maierndes is eagjiect^ to 
requite no more than reporting, In an Ofganixed and readable manner, the 
ixabbenefit aiudyses of ttw mshis’ v^des in effect that were alveedy d(^ 
iraior to ptoondgation.* However, he itiao snki that *0)0 the extent titere Is 


eaotooo a s is N i Wi to •rowi owt«»s turn Um n » 




tipdased infornntion that diange As 

Budi updates abould be inchuiad in &ls pan of lepoit if ft is avdlafaie.’ 


B^anBng Qte taiyafaenanta in s>d>aecti<« 6d5C&)€3) &g an ■ s a f s imifiit d 
the dfrect and Jtodiract kmpKt of liM iruks OR dilfaesit aectoi*, 

Stevens said ha bettered that Kgulatim "creates a diag on real wages, 
eecRoadc growdw and piododivity/ and tel *^dioidd ^Bscsiss dte 

amotm problein of u nf i gyied FedenJ mandates and Inform Congrew* 
about the problem. H o ar evM . he abo sakl thn *OMB should tae avsflable 
infcainnkm, vvhere xeievant, to aaaeas the direeS and inc^ect d&et 
federal ruiaa." Senator Uvfai paid fee a ss a as iaent of Impacla 


% MotM l» ba • ramlM dMeuHlen e 0«B» osMm on t* a daw Milnquii* 

•Mtone MemaSen aMtaans; oSw. S» Mv^ fan. to avt ««» OmSw iM «• MoH^ 
e onM iB »aiwta<sportflntt»cBelesedbi n ia » BtPiaaiii*Bv»nM ys« > ll»v w » a"«!*Jy«»»>»» 


Senator (Senn said fee reccannipndationa iat ndormxcKiidzed bsr 
subsection 64S(aXd} feooid Indude proprama feat feould be eUndnated or 
alteeed becauae tl^ an too burderaoma "as wdl ea prosnons feat feo^ 
be strengfeenad fe more efEecthr^ implement pnbttc pcdicy.” Senator 
Ikfe aald that 0MB shouki feoae prognma or iNtognun dements 

that are feeffideri, aid tt feoold laorlde reoanmeiidatittM to Rdoiro 
them.* 


0»»aIl,S<Miator Stevens aaid ha eapected 0MB to produce •^cndfcle Mid 
lettaMe picture of the regidatory proceaS' apicture.thatMghttghta fee 
coets end benefits of regidatocy iNrogmna and feat aDows Congnaa to 
detarnfaie nWfe »d program ^sMSits an vnxlcingivd], and 

edrife annoL* Iikemae» Senatn Bofe saki (MB *iiiiM ipcrv^ CongresB 
with a eredfbie and rdlabla accoonfing statement on the i^ulatoiy 
inoeeas. 

The Jcjlpdative Mstory accempsnying fee aeimnd set of npoil^ 
reqidtemsiids fe section 62S fee fiacM ya« 1998 f^^rofitletioiis act la 
even men limited thin for the lint raqubements. However, during Seiwte 
coosidendion of the l^iMation on July 17, 1997, Senator Fired Thooqpsw 
eaqpreaaed his aiTOOrt for fee new n^ pd rwnepta and a nggffftterf feat CMtdn 
infonnation soureea benasd (e^.. eiMing atudiea by nontedenl everts 
and ageiKlae’ coit4>cnefit analyaaa conducted wider Bnrativa Oxdm 
12291 and 1286Q. He add "xegttktoty accounting diouid not cnate a 
naoQice dnin fx <HdB. C^iB shodd iasoe guiddines reQuIiing fee 
agencies to cm^ile needed infonnattoii, Just aa OMB does in fee fiscal 
budgetp«>ce ae .*lnrdationtether e < p ii> e ine nt in aob a ec iio n 88fiC*Xl)fhd 
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0MB esttmia« total annual coats and ben^lta, Senator Thonqsson said 
QMB should *do its best to estimate andqoantiC^ dutt figure on the cost 
side,* and exi^ain irfot benefits are being achieved for those costa. Where 
agencies such as EPA can provide detailed infoimation cm particular 
programs, he said 0MB should make foil use of this information, hi 
zelaticm to subsection 625(aX3) requiremait to assess the direct and 
incllre^ effect of federal ivies, Senator Thompson said 0MB need not 
*devote vast resources* to the development of complex economic models, 
but rather ‘Tnay use available r^iorts, studies, and other relevant 
infonnation. . . .* In particular, he said 0MB should discuss the “serious 
problems posed by unfunded federal mandates for State, local and tribal 
governments.* 

Senator Thcanpson also offaed some specific su^estions regarding vdiat 
costs and data ahoiid be included in OMB‘s rqi>orts. First, he said 0MB 
should estim^ the total costs of p^>erwork, including tax paperwork. 
Second, he said OMB's estimate indirect effects should include costs 
assodated wldi product bans and marlKting limitations: the benefits 
associated wift preservation of endangered species; and the impact of 
regulation on ^ges, innovation, employment, and income diatiibuti<xi. To 
do these analyses, he said, 0MB could leverage the expertise and 
resources of other agencies, eq>edaDy the President’s Council of 
Economic Advise. Fhially, Seautor 'hiompaon said OMB’a 
recommendatltms to improve the regulatory process and particular 
programs and r^ulationa "do not have to be based on perfect empirical 
data.* 


Ckmgressional Responses to On October 29 , 1997, Senator Thompson and Senator Stevens, acting as the 

OMB's Initial Re^ilatoiy Chairmen of the Senate Cominittees cm Governmental AShirs and 

Accounting Reports Appropriations, respectlvdy, sent a letter to the Director of OMB saying 

that the first regulatory accounting report was *an important foundttion 
for improving the regvdatcory system. * However, they also said they 
believ^ there were several t^pcatunities for improvement. First, the? 
recommended that the rq>ort adhere to the specific statutory requironents 
by rectmunending inqirovements and assessing the indirect impacts of 
federal r^ulation. Second, they said the rq>ort should more fully 
implement the legislation, breaking down costs and benefits by program or 
program eleirant where feasible and estimating transfer costs and the 
costs of all paperwortt requirements, including tax paperwork. Finally, the 
Qiainnen said OMB should "ezerdse leadership to assure the quality and 
rdlabllity of information reported* by, among other things, providing an 
“ind^^dent assessment” of the information provided by the agencies. 
They said OMB staff should be directed to "critique the quidity of the 
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estinuites provided to them, not to sirc^ly compile data presented by the 
ageides.* 

On the same day, Representatives Ihomas J. Bliley, Jr. and David 
Mchitofih, the C^nnen of the Hcmse Conmiittee on Conunen^ aiui tt\e 
House Committee on Government Reform and Oversight’s Subcommittee 
on National Bconomic Growth, Natural Resources, and Re^Jatory Affairs, 
respectively, wrote a similar letter to the 0MB Director. saW the 

0MB report fell short of their expectations in that it (1) did not fully 
comply with specific statutory reqmreinents (e-g., lathed 
recommendations^ (2) reflected a narrow ii^erpretdion of the 
congressioml mandate Ce^> provided estimates for only a smalt number of 
major roles issued during the previous fiscal year); (3) re^^aied the lacked 
any systemadc approach to collecting, analyzing, and reporting data on 
regulatory impacts; and (4) failed to reflect the leadership role that 
Congress intended OMB to play. In r«iati<m to the last point, they said 
“Congress expected OMB to assure the rq>orting of meanin^ul 
infoimation and provide an Independent assessment of regulatory effects,” 
not merely to perform the “ministerial function of reciting infc«mation 
provided by other agencies. 

On August 28, 1998, Representative McIntosh provided his Subcommitt^’s 
comments on OMB’s August 1998 draft repoit He said the Subcommittee 
continued to have some of the same concerns mentioned in its October 

1997 letter and said difficult to believe ffutt OMB could not 
recommend my regubtory programs for reform or elimiitation other than 
electricity restructuring. He also said that OMB should have monetized 
costs for all rules issued by independent regulatc»y agencies and should 
have sought out reseuch or reports on the direct and Indirect impacts of 
federal rules on the privaJe sector, state and local governments, and the 
federal government 

On October 10, 1998, Senators Thompson and Stevens, again acting as the 
Chairmen of the Senate Committees on Govenvnental Affairs and 
Appropriations, respectivdy, also provided comments on OMB’s August 

1998 draft report. They said they remained concerned that OMB had “not 
sufficiently used its expertise* in the draft r^rt, and said OMB should not 
simply compile data presented by the agencies but should synthesize and 
evaluate the inf<mnation “and provide an independent assessment* They 
indicated th^ OMB should prepare Its best estimates of costs and bene^ 
in the aggregate and for individual rules and programs and compare those 
estimates with agency estimates. In particular, they noted toat OMB did 
not provide an indep^dent assessment of EPA’s estimates of the costs 
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and botefits of the C^ean Air Act 'Rtcgr also said that 0MB ^ould have 
done more to provide recommendafions for the rtfcmi elizninadon of 
federal rules, and Suidsncfr on programs where the costs 

outweigh the benefits using itt best judgment and b^put froon regulatocy 
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1978. He ia a ft^mer dqn^ dtredor of the Council on Wage and Price 
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consultant to the Environmental Protection Agen^ (EPA), die Antitrust 
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Robert W. Hahn R^MrtW.HahniscfirectorofdieAnicricanEnterpiisebnstituteCAEI)* 

Brookings Jotat Center for Regubdoty Studlea, Wadiingtoei, D.C. He to also 
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Setected Publicatkma "Ihe Costs and Benefits Regulation: Review and Synthesis,* with John 
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faapToy twf ”ff ^lltftTY with Robert E. litan. fWaririnaton. 

D.C: AEI and die Brookings bialitution, 1997). 
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“UegcdMtary StiotTrc AascMlng the Governments Numbers* in Revising 
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Appendix HI 

Rules Meeting Specific Statutory 
Requirements for OMB's 1997 Report 


Section 64SCa) of the Treasury, Postal Services aiui General Government 
>^propziatlons Act for fiscal year 1997 required U)e Office of Management 
and Budget (Olffi) to estimate the costs and benefits of eadi rule “that is 
liifrty to have a ^oss annual effect the econrany of $100,000,000 or 

more in increased costs” in a r^Kirt to Congress, hi its September 30, 1997, 
report, 0MB interpreted fids requirement broadly to indude all final rules 
promulgated by an executive branch agency simI reviewed by OMB’s Office 
of Information and Regulatory Affidrs (OIRA) between April 1, 1996, and 
March 31, 1997, that met any of the following: 

• Rules designated as “economically significant" under section 3(fXl) of 
Executive Order 12866; 

• Rules designated as "mi^or” under 5 U.S.C. 804(2); and 

• Rules designated as meeting the threshold urtdertifien of the Unfunded 

Mandates Reform Act (2 U^.C. 153M638). 

A rule could meet one (X more of these cxiteiia and not have a gross 
annual effect on the ectmomy of $100 miOion or more in increased costs. 
For example, a rule be economically significant because it has a $100 
million hAnpfiriid effect on the economy, or because it has material effect 
on a sector of the economy, the environment, or state or local 
governments. 

Table HI. 1 lists the 20 rules that OIRA reviewed during the 1-year time 
frame that we determined had met the specific requirements ol the 
statute — Le., rules that the agencies believed were likely to have agross 
annual effect on the ecemomy of $100 million in ii>CTeased costs. Tat of the 
rules were "social* regulations (which irtclude environmental, health and 
safety rules) and 10 were "transfer* rules (which Involve payments IhMn 
one group to another that redistribute wealth). 

Two of these rules were not included in OMB’s 1997 report to Congress but 
met OMB's criteria for induslon in its report: (1) the Department cf 
Veterans Affairs' rule on disability corrqsensation and ^) EPA’s r\de on 
contzxd of air pollution for new gasoline spaik-ignttion marine ai^es. 
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Aiyendixiy ' 

Rules Meeting Specific Statutory 
Requirements for OMB's 1998 Report 


Section 625C*) of the TVeMuzy and Oectenl Government Appn^tti^^ 
Act for fiscal year ldS8 reQuired to estimate the coots and benefits of 

each nile 'dud is lUcdy to hicve a gross annnal eflfect on the ecooaniy 
flOO, 000,000 w more in increased costs* in n r^KNt to Congress, fit its 
FebiuaiyO, 1099, repost, 0MB inteiyeted this r eqi dr anent broadly to 
include all final rules promulgated by an executive bran^ a^ncy and 
reviewed by OIRA between April 1, 1997, and March 31, 1998, that met any 
ofthefoUowii^ 

• Ihdesdesignsted as ‘econqrolcallysipdftcant^ under section 3(fXl)cf 
Executive Order 12866; 

• Rules designated es finder S 304(2); and 

• Rules designated as meeting the thce^old under titte n of the Unfunded 
Mandates Reform Act (2 U&C 1S3M538). 

A rule could meet one or more of thsae criteria and not have aposa 

annual effect on the economy of $ 100 mflUon or more tn iiKaieased oosts. 

For exanq|)le, a nde may be econotnicaDy signiflcant becurse it has a $100 
miSlon effect on the economy as becauae it has material effect 

on a aector of the econ M ty, dw environment, or state or local 
g ov et nmenta. 

Tabte IV.1 liats the 22 niltt diat OIRA reviewed during the l-year ttroe 
frame that we detamiDed had met the specific requbements of the 
statute--ie., rules that the agendea b^eved wexe Utely to have a gross 
snnusl effect on five economy of $ 100 million bi increased costa. TUrteen 
of die luka were "sodaT rtgulationa (whidi indude environmental, health 
aM safety ttdes) and nizie were *tnniter‘ rules (wtdch involve payments 
from one groim to another that ledistribum wealth}. 
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Regulatory Right to Know: Tracking the 
Costs and Benefits of Federal Regulation 

Angela Antonelu 


Since fiscal year (FY) 1997, Congress has 
required the While House's Office of Management 
and Budgei (0MB) to report each year on the costs 
and benefits of federal regulation as a condition of 
Its annual appropriations. Because of the comnbu- 
Lions these reports have made to understanding 
the effects,of federal regulation, bipartisan support 
in Congress now exists for making this report pro- 
cess permanent and for strengthening u. Toward 
that end. on January 19. 1999, Senators Fred 
Thompson (R-TN) and John Breaux (D-LA) intro- 
duced the Regulatory Right to Know Act of 1999, 
S. 59, And, on March 11, 1999, Representatives 
Tom Bliley (R-VA), David McIntosh (R-IN), Gary 
Condii (D-CA), Charles Stcnholm (D-TX), and 13 
ocher Republicans and 14 other Democrats intro- 
duced a companion bill, H.R, 1074. 

These legislative proposals reflect Congress’s 
commitment to supporting the “public’s right to 
know about the costs and benefits of federal 
regulatory programs.' Unfortunately, federal regu- 
lators have been doing a woefully inadequate job 
of providing the public with useful information 
about the scope, scale, and impact of federal regu- 
latory aciiviiy. Indeed, the size and frenetic pace 
at which the federal government produces new 
regulations strongly suggests the need for account- 
ability and common sense. In FY 1998. some 53 


federal departments and 
agencies — and 126.146 
federal employees — spent 
approxirnateiy S17 bilijon 
in writing and enforemg 
federal regulauons. 
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As lablc 1 summarizes, 
the U.S. General Accouni- 
ing Office reports ihai. 
between Aprf 1. 1996. 
and March 31. 1999, 
federal regulatory agencies 
issued more than 12,925 
hnal rules and sent them to 
Congress for review. Of 
these. 188 were major final 
rules chat each carried an 
estimated annual cost to 
the economy of more than 
$100 million, for a total of at least $18.8 billion in 
new regulatory taxes in the past three years. And 
this does not even account for the costs of the 
icmaming 12.737 hnal rules. 



The Regulatory Right to Know Act of 1999 
builds on Section 625 of the Treasury and General 
Government Appropriations Act of 1998 (?L. 
105-61), which directs the 0MB to prepare a 
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Major Rules Sent to Congress 

April 1,1996-March 31,1999 


fiscal Year 

Major 

Minor 

Total 

1996' 

35 

2.024 

2.059 

1997 

59 

3,873 

3.932 

1998 

70 

4.666 

4,736 

19993 

24 

2.174 

2,198 

Total 

188 

12.737 

12,925 


Not«: I. AprJ I, 1996, Septenber 30. 1996. GAO dd not 

keep rvosrds prior to April I, 1996. 

Z F^jm are frwn October I. 1 998. to flarcb 3 1 , i 999. 

Source: GAO. SneJ Suarvs ^ejubtory BTfarcemert Feomss Act ftxJes Report 


regulatory accounting report. Similar 
reporting requirements also were in the 
1996 and 1997 OMB appropriations laws, 
and these reports have been delivered to 
Congress. The most recent — the OMB’s 
second annual repon — was published on 
February 5, 1999, 

The Regulatory Right to Know Act also 
builds on important lessons learned from 
the OMBs two annual reports to Congress, 
ihe act v/ould require the OMB to report 
not only aggregate estimates of costs and 
benefits, but also the costs and benefits of 
individual rules because, as the OMB itself 
notes, the "substance is in the details, not 
in the loul'; it is more useful to assess 
whether individual regulatory actions in 
and of themselves generate more benefits than 
costs. In addition, because agencies lack consis- 
tency m their benefit-cost methods of analysis and 
lend to overestimate benefits and underestimate 
costs, the OMB would be required to develop 
methods to standardize measures of costs and ben- 
efits. and the OMB^ regulatory accounting sutc- 
ment would be subject to both peer rcriew and 
public comment to make it more difficult for 
either the agencies or the OMB to engage in ^-ast 
overstatements of benefits or undereshmates of 
costs. Finally, the act would require the OMB to 
provide recormnendations for the reform of regu- 
latory programs. 

The two OMB reports already sent to Congress 
demonstrate that such accounting not only is 
possible, but also has the potential to become an 
extremely useful accountability tool to help Mem- 
bers of Congress to ensure that regulatory invest- 
ments majdmize benefits while mioimUing costs 
and adiieve the greatest levels of protection for the 
money spent. The need for this approach is high- 
lighted in a 1996 study by the Haivard Center for 
Risk Analysis, which concluded that, if r^;ulatory 
agencies targeted their efions more efficiently and 


reillocatcd thetr resources to solve the most sen- 
ous problems first, as many as 60.000 more lives a 
year could be saved. 

Americans have as much right to engage in dia- 
logue over regulatory prioridcs and spending as 
they have to debate federal budget priorities and 
spending- The counnyh governors, mayors, and 
city and county ofitcials as well as farmers and 
small businesses all strongly believe they have a 
right to more and better information to help them 
to parhcipaie more effectively in the process of 
making regulatory policy. Yet. today, unchecked, 
unaccountable fed^l regulators have Utde incen- 
tive to provide information that helps to facilitate 
such a debate. The Regulatory Right to Know Act 
of 1999 would begin to bring the hidden costs, 
benefits, and other less-than-obvious effects of fed- 
eral regulation into the sunlight so that Congress 
and the public could assess their effectiveness 
more accurately and Inspire regulators to make 
more sensible poHcy choices. 

— Angela AntondL Is Diruior oj The Thomas A. 
Roc Instihxte jor Economic RoHcy Studies a The 
Heritage Foundation. 
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Regulatory Right to Know: Tracking the 
Costs and Benefits of Federal Regulation 


Angela Antonelu^ 


Since fiscal year (FiO 1997, Congress has 
required the White House's Oflice of Management 
and Budget (OMB) to report each year on the costs 
and benefits of federal regulation as a condition of 
Its annual apprapnatic»Ts. Because of the contnbu' 
dons these reports have made to understanding 
the effects of federal regulation, bipanisan support 
in Congress now exists for making this report pro* 
cess permanent and for sirengtheniag it. Toward 
that end, on January 19, 1999. Senators Fred 
Thompson (R-TN) and John Breaux (D-LA.) intro- 
duced the Regulatory Right to Know Aa of 1999, 
S. 39. And. on March 11. 1999, Representatives 
Tom Bliley CR-VA). Da'/id McIntosh CR-IN). Gary 
Condii Charles Stenholm (D-TX), and 13 

other Republicans and 14 other Democrats intro- 
duced a companion bill, H.R. 1074. 

These legislative proposals re£ea Congress's 
commitment to supporting the 'pubbe's right to 


know about the costs and 
benefits of federal regula- 
tory programs.*^ Unfortu- 
oaiely, federal regulators 
have been doing a woefully 
inad equate job of p rovid- 
ing the public with useful 
infcrmacon about the 
scope, scale, and impact of 
federal regulatory activiiy. 

S 59andHR 1074woii)d 
empower ihe public with 
sudi information so that 
they can hold icgulaiors 
accountable for what they 
are doing and demand that 
they do a better job— 
tncluding improving 
efforts lo protect public 
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Major Rules Sent to Congress 

ApriM, 1996-Marctl 31,1999 


Fiscal Year 

Major 

Minor 

Total 

1996’ 

3S 

2.024 

2.059 

1997 

59 

3,873 

3.932 

1998 

70 

4,666 

4.736 

1999^ 

2'V 

2 174 

2.: 98 

Total 

188 

12.737 

12.925 

Note. 1 Ffurei are 

from Aprv 1. i99i. 

to Septerrt***- 30 

i?9&. GAO did -let 


rtcofOS poor to I. 

1 Rgijres are from October I. ?98. to March 31. IW 
Source. GAO. Busmea frabrcewra raHTteu Act Rulei Stfpon 


health, safety, and the environment. The need for 
this approach is highlighted n a recently pub- 
lished Harvard Center for Risk Analysis study, 
which concludes tliat, if legulatoiy agencies tar- 
geted their efforts more efficiently and reallocated 
their resources to solve the most serious problems 
first, as many as 60,000 more lives a year could be 
saved. ^ 

Americans have as much nght to engage in dia- 
logue over regulatory priorities and spending as 
they have to debate federal budget priofiiies and 
spending. The country’s governors, mayors, and 
city and oouncy ofTicials as well as farmers and 
small businesses all strongly believe they have a 
nght 10 more and bcucr information to help them 
to participate more effectively m the process of 
making regulator/ policy.^ Yet, today, unchecked, 
unacosunuble federal regulators have little 
irxiencive to provide information chat helps to 
facilitate such a debate. The Regulatory Right 
to Know Act of 1999 would begin lo bring the 


hidden costs, benefiis, and other less-ihan- 
obvious effecis of federal regulations into 
the sunlight so that Congress and the pub- 
lic could judge their eifecrivencss more 
effectively and hold regulators accountable 
for making more sensible policy choices. 

WHY REGULATORY RIGHT TO 
KNOW IS IMPORTANT 


The Regulatory Right to Know Ac: rep- 
resents an imoortant way in which Con- 
gress, policymakers, and the public can 
I better undcrsianc the rr.agnitude and 
* impact of federal regulatory programs. 
Empowered with such informaQon, Mem- 
bers of Congress, state and local nffinals, 
and many others would be better equipped 
to panicipaie in setung the country’s regulatory 
priorities and making sure Amencans enjoyed the 
highest levels of protecuon for dollars spent. Every 
dollar spent on ineffective, unnecessary, or dupli- 
cative regulation is one less dollar that the states, 
comm’unincs, and families have available for other 
Important prionties, such as health care, educa- 
tion, or pouce and fire services 

Indeed, the size and frenetic pace at which the 
federal government produces new regulations 
stmmgly suggests ihc need for accountability and 
common sense. In FY 1998, some 53 federal 
departments and agencies — and 126,146 federal 
employees — spent approximately $17 billion in 
writing and enforcing federal regulations,^ 

As Table 1 summarizes, the U.S. General 
Accounting OiTice (GAO) reports that, between 
April 1. 1996. and March 31, 1999, federal regula- 
tory agencies issued more than 12,925 final rules 


3. Taramy O. Tengs ind John D Graham, 'The Opporturity Gins of Htpharard Socieul Invesrmena in Life- Saving,' m Rob- 
«n W. Hahn. ed-.Risiu, Guts and Lives Saved; Cettir^ Better Rtsuhs jivm Reguiaiion (Mew York, N.Y.: Oxford University 
Press, 1996). 

fr $<e Iciien of suppon lot the ReguUiory Rigiu w Know Aci of 1999 to ihe Honorable Tom BiUcy from the KaUonal Gover- 
nors' Association, the National Conference of State Legtslunres, the Council of State Govemmems. the U.S. Cooftrcoce cf 
Mayors, the National League of Cities, the National Assooaiion of Counties, the InicmattoTul City/Ccuruy Management 
Association, Alliance USA. American Farm Bureau Federation, the Business Roundiable. the National Association of 
Manufacturers, the Nationil Fedentior c*f Independent Busness. the Small Buainess Survival Commiitee, ind the U S. 
Chamber of Commerce 
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and sent-'ihem to Congress for review. Of these, 
188 were major final ailcs chat each carried an 
csiimaied annual cost to the economy of more 
than $ 100 million, for a lotai of at least $ 18.8 bil- 
lion in new regulatory taxes in the past three years. 
And this does not even account for the costs of the 
rerr.aining 12,737 final rules. 

If gcvcmmenc truly is accountable to the peo- 
ple, then people would be entirely reasonable in 
expecting some accounting for the impact of thou- 
sands of rules on individuals, consumers, and 
businesses — and on the economy more generally 
Today, many of the costs o: regulation reraam hid- 
den from public scrutiny. In its 1997 and 1998 
reports to Congress on the costs and benefits of 
regulation, the CMB concluded that the regula- 
tions cost approximately $300 billion per year.* 
Other estimates place the direct costs of compli- 
ance with regulations at more than $700 billion 
annually.^ Regardless of which estimate is more 
accurate, the realicy is that regulations do impose 
costs, and that these costs are not insignificant 
Indeed, put in some context, the coses of regula- 
tion could be equal to one-half of the federal 
annual direct taxes collected by the government, 
or in a range of 53,000 to $7,000 per household 
annually. 

Although Congress has taken some modest 
steps toward demanding accountability and com- 
mon sense from federal regulators, such as the 
Unfunded Mandates Reform Act (UMRA) of 1995 
(FL 104-4) and the Small Business Regulatory 
Enforeement Fairness Aa (SBRBFA) of 1996 


(PL. 104—121), it must take many more.® These 
two stamtes fall short because they do not provide 
the public with much-needed information and 
analysis about the impact of regulations or regula- 
tory programs that could be used, in effect, to hold 
regulators accountable for their decisions A Janu- 
ary 1999 GAO report reminds Congress mat u 
cannot escape some blame for creating the burden 
and complexities of the current system ^ Congress 
must take steps to give itself the tools it needs to 
create a more responsive, better-managed govern- 
ment. The Regulatory Right to Know Act's regula- 
tory accounting system would begin to provide 
that information and analysis on the impaa of reg- 
ulations — whether it be proposals for new regula- 
tions or eliminating or modifying existing 
reguiauons — that would help Congress and fur- 
ther empower the public to debate and decide the 
best allocation of national resources. A more 
informed, democratic process would enable the 
federal government to devote more, not fewer, 
resources to the types of policies that would save 
more lives, improve the quality of life and of the 
envirorunent for all Americans, and allow all 
Americans to be more prosperous. 

BUODING ON LESSONS LEARNED FROM 
OMB REPORTS 

The Regulatory Right to Know Act of 1999 
builds on Section 625 of the Treasury and General 
Government Appropriations Aci of 1998 (PL, 
105-61). which directs the OMB to prepare a 
regulatory accounting report. SbniJar reporting 
requirements also were in the 1996 and 1997 


5. See Melind* Warren and V/iQiam F Lauber. Regulatory Changes and Trends An Analysis of the federal Budget.’ 
Center for the Study of Amencan Business Regulator/ Budget Report No. 21. November 1998. 

6. See Office of Management, aod Budget, Office of Information and Regulatory Affairs. Report to Cmgrm on the Coss and Ben- 
ces of Fedtral Regulation, 1996, and Report to Cangmi <m the Cow and Beneflis of Nder^ Regulanon. September 30. 1997. 

7. See Thomas Hopkins. ’Regulatory Costs in ProCle.' Policy Scienca. VW. 31. No 4 (December 1996), pp. 301-320. 

S. For background on these suiuies. see Angela Antonelh. 'Rcgulaaon. Demanding Accountability and Cotnmoa Sense,’ in 
Scuan M- Butler, Ph.D . and Kim R. Holnes. Ph D.. eds-, Iswa "98. The Can^daus Briefing Book (Washington. D C.: The 
Heriotge Foundation, 1998). ’Promises Unfulfilled: Unfunded Mandates Reform Act of 1995.’ Cato Institute Regulation 
No. 2 (1996). and “Needed: Aggressive Iroplememanon of the Congrcsaonal Review Aa.' Heriuge Foundation FYL No. 
131. February 19. 1997, 

9. U S. General Accounting OfBce, ’Regulatory Burden: Some AgencUs' Qaints Regarding Lack of Rulemaking Discretion 
Have Mem, "January 1999, GAO/GGD-99-20. 


3 



224 


No. 1274 


April 20, 1999 


0MB appropriaLions laws, and these reports have 
been deiivercd to Congress. The most recem^ — 
the OMB^ second annual report — was published 
on February 5. 1999.^^ 

These OMB reports demonstrate dtat such 
accounting not only is possible, but also has the 
potential to become an extremely useful account- 
ability tool to help Members of Congress to ensure 
that regulatory investments maximize benefits 
while minimizing costs and achieve the greatest 
levels of protection for the money spent. 

As Members of Congress contemplate whether 
to makt permanent the anntial requirement that 
the OMB track costs and benefits of federal regula- 
uon. they should consider some of the important 
lessons leanied from the first two OMB reports. 

Lesson #I : Aggregate costs and benefits of 
rales are not nearly as important as the 
as s e ss m ent of the costs and benefits of indi- 
vidual rules. Although aggregate estimates 
provide a general context for understanding 
the impact of regubtion, the OMB itself notes 
that the “substance is in the details, not in the 
total. which means examirung individual 
regulations. Studies may suggest that, in the 


aggregate, benefits outweigh costs but even 
more useful to the public and policymakers 
are studies that also cxarr.ine individual regu- 
lations and determine whether each regulatory 
action in and of itself generares more benefits 
than costs. 

The OMB% 1998 aggregate cost and benefit 
estimates differ significandy from its 1997 esti- 
mates. The primary rej^n for the difference is 
the OMBls dedsion to include a report by the 
Environmental Protection Agency (EPA) under 
Seaion 1 18 of the Clean Air Act (the “Section 
812 report"). Mary public commeniers have 
expressed serious Teservatiom about the 
OMB’s use of these cstimaics because of seri- 
ous methodological deficiencies. The OMB, 
to its credit, actually does suggest that prob- 
lems exist with the inclusion of the EPA esti- 
mates in its 1998 report. For example, because 
of the inclusion of the EPAs Section 812 Qetm 
Air Act report, the OMB notes that the “mone- 
tized benefit estimates associated with reduc- 
ing exposure to fine particulate matter (PM) 
account for 90 percent of the total estimated ’ 
bencfits."^^ This leads to two observations; 

(1) much of the EPA^ stated benefit of the 


1 0. “For calendar year 2000, the Director of the Office of Minagement and Budget shall prepare and subnut to Congress, with 
the btdgeu. (1) an estimate of the total annual costs and benehu of Federal rules and paperwork lo the extent feasible (A) 
in dw aggregate, (B) by agency and agency program; and (C) by major rule. (2) an analysis of impacts of Federal regulation 
on Stale, local and tnbai goverreneru. small business, wages, and economic growth; and (3) recommendations for reform.* 

1 1, See Office of Maragement and Budget. Report to CongmsontkeCoUi and Bene^ts of Federal Regulaaon, 1998, and Report ro 
CoJtgnss on tJ« Com* and BenefiL of Federal Reguiation. September 30. 1997 In these repens. Congress directs the OMB to 
pnsvide * 1) estimates of the total annual costs and benefits of federal regulatory propams. including quanniaavt and non- 
quantitative measures of regulatory costs and txneffis. 2) esumaies of the costs and benefits (including quantitative a.nd 
nonquantitanve measures) of each rule that u likely lo have a gross annual effect on the economy of 5100,000.000 or mere 
in increased costs. 3) an assessment of the direct and mditec: impacts ^Federal rules on the private sector. State and Icxal 
govemiTjeni. and the Federal Govemoteni; and 4) recommendjAtons from the Director and a description ofstgruficant 
public commeros to rtfonr or eliininaie any Federal regulatory program ot program cieroeni that is inefBderu, irLeffeciive, 
or is not a sound use of the Ntoonb resources.’ 

12 See Office of Management and Budgst, Reportjo Cw^lson/lieCostsand Bene/vts o/]^csiera( R^fafion, 199a 

13. Office of Maaagemtent and Budget, Reporr to Congress on the Cota and Bene^ of Federal Reguiofton, September 30. 1997, 
p. 21. 

14. ^e Angela Amonelii. L«ter to John F Mcrralt Hi. October 8. 1998; Susan Dudley. ‘Comments on OM8i Draft Report to 
Congress on the Costs and Benefits of Federal Regulations.' Regulatory Studies Center, Mercatus Center. George Mason 
University; and Randy Lutter. “An AnaJysij the Use of EPA Oean A:r Benefit Esttitutes in OMBS Draft Rqjort on the 
Cosu and Benefits of iUguUtion," Amerkin Enterprise Institute and the Brookings Institution. Joint Center for Regulatoiy 
Studies, Commou No. 98-2 (Oett^r 1998). 
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Qcan Air Act over the past 20 years (and of 
regulatory activity overidl) now is to be 
derived only from its mlcmaking on fine par- 
ticulate matter,^® and (2) by extension, many 
of the other Clean Air Act regulations issued 
over the past 20 years often had costs that far 
exceeded their benefits. Even though it recog- 
nizes problems with the EPAs cstitnates, 
however, the OMB still incorporates those 
esumates in its assessment. 

The EPAs review of the costs and benefits 
of the Clean Air Act between 1970 and 1990 
would have greater credibility and value if it 
examined individual regulations to determine 
which regulatory actions had produced signifi- 
cant benefits and which had been less success- 
ful For this reason, the findings of a study by 
Robert W Hahn of the American Enterprise 
Institute are much more useful to policymak- 
ers than the EPA Qean Air Act study. The 
Hahn smdy. also used by the OMB. rwiews 
106 regulations and, as the OMB notes, 
concludes that 

not all agoicy rules provided net 
benefits. In fact, less than half of all final 
Riles provided benefits greater than 
costs., a few rules provided most of the 
net benefits. 

What the Right to Know Act Would Do. 
As Professor Thomas Hopkins observes in 
recent congressional testimony, *lf we want to 
continue shooting ourselves in the feet, collec- 
tively, I think it only fair that we have a count 
of the bullet holes. The Regulatory Right 
to Know Act would require the CMB to report 
not just the aggregate costs and benefits of 
ruitt, but also the costs and benefits of 


individual rules. This is precisely the type of 
detailed information that regulators and poli- 
cymakers need as they strive to make belter 
decisions in the future. 

Lesson #2: Regulators have Incentives to 
understate costs and overstate benefits. In 
its second annual report the OMB includes 
some retn»peaive cases studies. They high- 
li^t the importance that agencies be held 
accovniabk for reevaluating individual regula- 
tions and regulatory programs to determine 
whether they achieve the benefits intended as 
well as their cost. The OMB reports that, if 
such agencies as the Occupatioiul Safety and - 
Health Administration and the National 
way and Trafik Safety Administration were to 
step back and look at how their regulations are 
being implemented, they could find that some 
rules had not produced the benefits predicted 
or that the agencies could have had signifi- 
cantly underestimaced or overesTimated the 
benefits and costs of rules. Indeed, one 
should not find it surprising that when an 
agency is interested m justifying a rcgubtoiy 
action, oversuted benefits and understated 
cost estimates often are the result. Congress 
should expect agencies routinely to undertake 
such reirospccrive studies and use their find- 
ings in future dedsion-makings. including 
whether it is necessary to reform or eliminate 
any existing programs. 

What the Right to Know Act Would Do. 

By requiring aggregate estimates of costs and 
benefits, as well as estimates for individual 
rules, the proposed Regulatory Right to Know 
Act would require, by necessity, the OMB to 
consider and incoqroraie data from any retro- 
spective studies done by agendcs or any ocher 


15. Office of Managemenz and Budget, Report lo Cangrus on (heCoUsar^ BmefUi oj Jxderd fiegalation. 1998. p. 29. 

16. See Angela AntoneOi, ’Can No One Stop the EPA?" Heritage Fotaidaiion Backgrounder No. 1 129, July 8, 1997. 

17. Office of Management and Badgei,Jl^Mrt (oCorzg^wxIir Coes ndBene^t^ Federal ifegaidlion, 1998, p. 25. 

18. Sec aatemeni of Thomas D. Hophim. Rochester Institute of Techaotogy. before the Sobcoranuttec on National Economic 
Gtovch, Natural Resources «d R of ubtoiy Affitn. Committee on Govemaem Reform. U.S. House of RepteseoBiiwes. 
106tli Cong., 1st Seas.. March 24. 1999. 

19. See Office of Management and Budget, fkpm to Congmt on the Costs and BatfUt o/ Federal J^gukttoa, 1998, pp. 35-43. 
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credible source. Congress could strengthen 
this requirement by making sure that the OMB 
specifically summarizes in its report each ret- 
rospective study it uses, as it did in its 1998 
repori- 

Lesson #3: Independent regulatory agencies 
issue rules that have costs (and benefits) 
that should be counted. In response to pub- 
lic comment, the OMB expanded the scope of 
economically significant rules, including, for 
example, rales sent to Congress as required by 
the Congressional Review Act. In doing so, the 
OMB acknowledged that independent regula- 
tory agencies whose rules die OMB does noi 
review under Executive Order No. 12866, 
such as the Federal Communications Commis- 
sion and the Securities and Exchange Com- 
mission. also issue major rules. During 1997. 
approximately one-third of the major rules 
issued had come from these two agencies 
alont.“ 

When It comes to providing the public 
with information about their regulatory activi- 
ties, the independent regulatory agencies and 
the OMB appear to interpret “independeni" as 
'without need to be held accountable." Unfor- 
tunately. the OMB does not include the bene- 
fits or costs of these agencies’ rules in 
aggregate totals or provide any estimates of 
economic impact m the absence of such esti- 
mates from the agencies The purpose of the 
OMB’s report on the benefits and costs of regu- 
lation is to address both the aggregate and 
individual benefits and costs of oil federal reg- 
ulations. To the extent that many independent 
agencies fail to do benefit-cost analyses, the 
OMB should develop its own estimates. It 
should not continue to ignore the economic 
impact of such rules — as it did in its second 
annual report with the statement. 


Since we have used a entennn of using 
only agency or academic peer reviewed 
estimates, we conclude that the 41 GAO 
reports contain no information useful 
for estimating the aggregate costs and 
benefits of regulation. 

If the OMB continues to refuse to provide the 
analysis. Congress should make sure that inde- 
pendent agencies develop capabiliues to evalu- 
ate the costs and benefits of their rules 
systematically before imposing them on an 
unsuspecting public. 

What the Right to Know Act Would Do. 
The Regulatory Right to Know Act would not 
exempt the regulations of independent agen- 
cies from regulatory accounting or account- 
^ibty. The proposal would do nothing, 
however, to change the fact that regulations 
issued by mdependent regulatory agencies are 
not subject to review by the OMB and thus the 
agencies make little or no effort lo estimate 
their benefits and costs. Until independent 
regulatoiy agencies are expected to estimate 
the costs and benefits of their rules, or until 
the OMB offers its own estimates, lutlc addi- 
tional useful information about the costs of 
rules from Independent agencies can or should 
be expected 

Lesson #4; Agencies lack consistency in, their 
benefit>cost methods of analysis. Although it 
IS true that u is no easy task to estimate the 
impaa of regulations on society and the econ- 
omy. the OMB acknowledges that the estima- 
tion challenges it faces refieci the huge 
inconsistencies in methods used by the vari- 
ous federal agencies in benefit-cost analysis. 

A May 1998 GAO report confimis this wide 
variation in agency economic analyses. 

The continuing inconsistency in benefit- 


20. Angela Anconclli. 'Two Years and 8,600 Rules; Why Congress Needs an Office of RcguUuoiy Analysis,* Hcrluge Founda- 
lion Bucfcgrpufuier No. 1192, June 26. 1998 

21 Office of Management and Budget, Report to Cangrzsi on the Costs arui Benefits of Federal Regulation. 1998, p 62. 

22. See U.S General Accounting Office, Regulatory Rejorm Agencies Could Improve Development. Documenlalion and Clarify oj 
Regulatory Economic Analyses, GAO/RCED-98-i^2. May 1998. 
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cost meihods reflects the fact that neither the 
President nor Congress has demanded better 
from the agencies. If the OMB’s oirrent ‘Best 
Practices" guidciines for benefit-cost analysts^^ 
were enforced, many of the problems in esti- 
mating benefits and costs would have been 
mitigated long ago. There is no reason that 
agencies cannot follow one set of guidelines. 
Congress’s efforts to pit>mo«: accountability 
should do nothing to interfere with efforts to 
promote greater, more consistent use of these 
guidelines. 

"What the Ri^i to Know Act Wotild Do. 
The Regulatory ^gh.t to Knew Act would help 
to move agencies toward the standardization 
of their benefit-cost data by requiring Lhat the 
0MB. in consuliaQon with the Council of Eco- 
nomic Advisers, issue guidelines to scandard- 
i 2 e measures of costs and benefits. 

Lessons #5: Because regulators and even the 
0MB have self-mtcrcst. independent 
reviews are essential. Because the OMB 
mainiams a ceniraluec regulaioty review 
function and regulatory experts, it made sense 
for Congress to ask the CMS to crack the ben- 
efits and costs of regulation across the govern- 
ment. In assigning this reporting power to the 
OMB, however, Congress also reasonably 
expected co see some of the OMB’s own exper- 
use m the report, providing its own indq>en- 
dent, professional judgment about the 
consistency, quaiiiy, and vaiiduy of agency 
benefit and cost estimates 

In its 1998 repon, the OMB does a better 
job by conducting its own review of agency 
economic analyse for rules issued between 
April 1995 and March 1998. Nevenheicss. in 
many cases, the OMB fails to critique or offer 
its own esumates (and/or Incorporate any 
third-party studies) of the diitct or indirect 


impact of rules, such as the Clean Air Act 
estimates or the lack of benefit estimates for 
the EPA Toxic l^lcase Inventory ruleituk- 
ing.^^ As pan of the executive branch, the 
OMB may not be able to offer a truly indepen- 
dent review of ^ency analyses; thus, it is nec- 
essary to ensure that any OMB report be 
subject to outside independent reviews and 
made available for public comment Both the 
comments of independent reviewers and of 
the public should be thorou^y summarized 
and presented by the OMB in any final repon 
uj Congress. 

What the Right to Know Act Would Do, 
The proposals in the Regulatory Right to Know 
Act would make sure that future regulatory 
accounting siatements are subject to public 
conament and peer review to make it consider- 
ably more difficult for either the agencies or 
the OMB to engage in the vast oversutement 
of benefits or undciesiimation of costs. 

Lesson #6; The OMB and regulators have a 
responsib Jiiy to develop recommendations 
for regulatory reform. In response lo public 
comments, the OMB's second annual report 
includes recommendations for the reform of 
certain regulatory programs, such as food 
safely, airbags, and drug labeling (sec Appen- 
dix).^^ IniiiaHy. the OMB look the position of 
only including lecommendations suggested to 
it by the public, but many commemers found 
this unacceptable. The only problem Is that 
the OMB and other regulatory agencies have 
far more expertise and experience than aver- 
age Americans in determining how effectively 
regulatory programs are functioning. The 
OMB and the other regulatory agencies must 
take the responsibility to provide the public 
with policy recommendations for public com- 
ment. Congress also should demand that that 


i , The OMB developed, through tn interagency process, a document explaining 'Best Piaciices,* wbch it issued c® jtauary 
11. 1596 *S<st Practices’ sets the siardard for hjgh-quahcy economic analysis of regultdon, whetho-in the form oft pn>- 
specrive reguJaory impact analysis of a proposed regulation or a mrospecrive evaluation of a regulatory prograni. 

I. Office of Management and Budget, Report lo Congress on the Costs and Benefits of Federel Regulaaon, 1998, Table 9. 

>- See Office of Managemeni and But^et, Rtpo't » Congress on ike Costs and Benefiisoffeknd .Regulation. 199B. Chapter iV 
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OMB repor. not only about efforts to reform or 
eliminate regulatory programs or rules, but 
also any uuaatives on the pan of agencies to 
e,xpand or add new regulatory programs, and 
provide the public with an opporrunity to 
comment on those proposals as well. 

'■Vha'. the Right to Know Act Would Do 
The Regulatory Right to Know Act would 
require the OMB to continue lo provide reu- 
omincndaQom to reform tneffiaent or meffec 
tive regulatory programs or program elements 

Lesson ^7 The OMB and the regulators may 
not present iruormadon to Congress and 
the public in a v7ay that will prove useful or 
helpful Not surprisingly, just as self-inter- 
ested agencies have incentives to understate 
cosL' and overstate benefits, they also have 
incentives to avoid accouniabiUty whenever 
possible. Thus, it should come as no surprise 
■ha, the CMBs reports to Congress dc not 
preser.i in.^omaiion in the most easy-to -digest 
manner. For examole, m its second annual 
report, Lhe OMB makes no real effort to 

■ Summarize nei benefits uhat is. do the maihl 
for mcsi, of iLs aggregate estimates or esti- 
mates o: indhndual tules; 

• Present a summary table comparing trends 
from year to year (that is, does not compare 
1998 estimates with 1997 estimates of the 
benefits and costs of regulation): and 

* Provide much, if any, economic context to 
tr.e cither the benefits or the costs of regula- 
tion. 

This last omission is perhaps the most sen- 
ous fiaw Fc example, when put in its prope- 
context, such as relative to gross domestic 
Droducc, the EPA 812 benefit estimates sug- 
gest lhai the annual economic benefits of the 
Clear; Ait /utt alone exceed the combined 
economic output of the U.5. agricuhure. 
forestry, fishing, and health care inctisiries . 


To its credit, the OMB does point out in rs 
second annual final repon that 

the expected value of the estimated 
monetized benefit for 1990 is $1.23 
trillion per year. This estimate implies 
that tnc average citizen was wilting to 
pay over 25 percent of her personal 
income per year to atiain the monetized 
benefils of litc Clean Air Act 

When put ir riiLS cortext, the reason is clear 
ihas such esf.rr.ares snoui :i be subject 'o rr.tirc. 
cniicsi evaluation 

Congress must -work to ensure that the 
information provided by the OMB and a.genc.) 
regulators be easily digestible ir.d und?fsr 2 r:h 
able re the average Amencsn Re,g‘,ii3U''S. ser- • 
ingas errpioyees of the Arnen-tan peop'e, have 
The tunharr.enta! "esr,>on,r;ih'.;!'.y t-i e>cn’'ain ;n<’ 
ways ir. whi,.:h rales txpac. mdi'.-iauals, 
Ususeholcs. busmesscs, and ai'.c loca. 
governments in. unccfscandable lec.-ns .so ihn: , 
ulumaici’/, it is .Air.cncans who decide what 
national puonties anil spending levels sl'iould 
be. 

Whai the Right to Know Act Would Do 
The Regulator.' Right to Know Act proposals 
•would require the OMB x deiermtre the net 
benehis for aggregate estimates and the e.sr • 
mates of individual rules, and tc present such 
information fo: previous years H.R. lOF-^goes 
beyond S. 59. however, tc make the presenta- 
tisr. cf *.bc dau more similar tr the ■'vay the 
OMB already presents informauo.n m .is 
anr.-al i'ederal budget — repoumg four years of 
projected estimates of benef.ts and costs as 
well as the 'cwc prevtous years 

CONCLUSION 

CongresiH experience to date with the O.MB’s 
regulatory accounang report shows that it is an 
extremely valuable tool for shew^.rg the way to 
achieve longer-term regulatory improvements 
Congress must act now lo make such acccunung 


26 See Office of Management and Budget. HeporttoCongremm Ae Ccas and Benefits c/FetfccI Rrgvlation. 1996, p 26 
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reports, and the regulatory accountability that 
corrics with them, permanent. 

The Regulatory Right to Know Act would take a 
good step in this direction because it would CD 
build on the previous 0MB accounting statements; 
(2) make such an accounting statement perma- 
nent; (3) ue It to the federal budget so that federal 
regulators take it seriously and know they would 
be held accountable armually for their pnorities 
and spending, and. most important, (4) empower 
the public with information to debate regulatory 
priorities and spending more effectively, just as 
they debate federal budget pnoniies and spending 
each year. 


Congress should continue to build and improve 
on this framework in the years to come. The pub- 
lic stands only to benefit by improving the ability 
of the federal regulatory system to determine the 
effectiveness of its programs and to do a better job 
establishing regulatory pnorities — in order to 
ensure America's national resources are allocated 
in ways that maximize public health and well- 
being. 

— Angela. Antcnclli is Director of The Thomas A. 
Roe Institute for Economic Policy Studies at The 
Heritage Foundation. 
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APPENDIX: 

REGULATORY REFORM RECOMMENDATIONS ENDORSED BY THE OMB'S 1998 

REPORT TO CONGRESS 


Seciion 625 of che Treasury ar.d General Gov- 
emrner-i Appropmcioa'i Aa, 1998 (PL 105-61). 
directed the OV.B to issue a second regulatory 
jccounung report that, among other things, would 
include 

recommendations from the Director and a 
desenpuon of significant public 
commeTifs to reform or eUminaic any 
Federal regulatory program or program 
clement that is inefficient, ineffccovt. cr is 
nof a sound use of the Nation's resources. 

The lollowing is a summary of the recommenda' 
lions ■'endorsed" by the CM.B in its second report 
10 Congress. Unless oiherv.'ise noted, the desenp- 
r;ons are extracted directly from Chapter [V cf the 
report, 

NEW INITIATIVES 

Eleciricit)’ Restructuring. The Clinton Admin- 
istration has transmitted a bid to Congress to 
restructure the electricity industry Under elecinc- 
!ty restructuring, compeution would replace regu- 
lation as the primary mechanism (or setting prices 
[or generating clectncuy Utilities would be 
required to open up ihcit distribution and trans- 
mission wires to all qualified sellers. The transmts- 
sion and distribution of elccmcity would continue 
to be regulated, however, because they would 
remain under monopolies for the foreseeable 
future: the system would be restAiciured, not 
completely deregulated. 

EXISTING PROGRAMS 

Deparaneni of Agriculture, Food Safety and 
Inspection Service. To convert current "com- 
mjmd-and-coniror regulations governing the pro- 
duenon of cooked beef products, uncured meat 
panics, and certain poultry products to perfor- 
mance sundards. 

Department of Health and Human Services, 
Food and Drug Admirusciatiou, To make over- 


ihe-coumer drug labels more informative and 
undetsundab.« to consumers. 

Deparimcnt of Housing and Urban Develop- 
ment. To provide consumers with increased dis- 
closure concerning mortgage brokers' function 
and fees, and lo clarify for mortgage broke.rs the 
application of the Real Estate Settlement Proce- 
dures Act to mortgage broker fees. 

Department of the interior. To delist or douTi' 
list (reclassify from endangered to mreatened), 
where appropriate, approximately 40 species that 
have been so identified, to ease the burden created 
by the Endangered Species Act 

Department of Transportation, National 
Highway TiaOtc anc Safety Admiiusiraiion. To 
review and evaluate the actual 'senefus, costs, ind 
overall effectiveness of existing standards and reg- 
ulaijons for improving the safely performance of 
air bags (Standard 208), the dynamic side-impaa 
requirements (Standard 214), and the refIccLivc 
marking on heavy truck trailers to enhance :hcir 
detectability at ni^i or under other condiuons of 
reduced visibility (Standard 108). 

Department of (.abor. Occupational Safety 
and Health Administration. To revise and sim- 
plify its injury and libess reporting and record- 
keeping system in order to improve the quality 
and utility of the data and exempt small businesses 
m low-haxard industries 

Depanmeni of Labor, Office of Federal Con- 
tract Compliance Programs. To streamline, clar- 
ify. and reduce the paperwork burden of 
regulations that govern the nondiscriminaiiou and 
affirmative acuon obligations for federal contrac- 
tors and subcontractors 

Eavironmcnul Protection Agency, Office of 
Solid Wastes and Emergency Resporjse, To 
exempt low-risk wastes from the full management 
requirements designed for high-risk hazardous 
wastes 
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April 20. 1999 


Pension Benefit Guaranty Corporation. To such plans and look at wzys to revitalize defined- 

continue its proposal for a new simplified defined benefit systems for larger employers and iheir 

benefit plan that removes some of the obstacles woiiters. 
that discourage small businesses from adopting 
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Coogrr.ssional Research Service • Libcaiy of Congress • Wasfungtoi!, D.C. 20540 


Memorandum apoI 1 5, 1999 

TO : Honorable fted Thompson, Cbsunaan 

Senate Ccrmimciee on Govemmoitai Afiairs 

FROM Morton Rosenberg 

Speci^st in American Public Law 
American Law Division 

SUBJECT ; Snbstaniiality of 0MB Objections to Vesting Auliiority m a Proposed 

Congressiema) Office of Rcgulaicffy Analysis to Obtain laformaiion From An 
Agency During the Pendency of An InforiBal Rulemaking Proceeding 


On April 22, 1999, your Comimtlce wM conduct hearings on a proposal to create a 
Congressional Office of Regulatory Analysis (CORA), an independent legislative branch 
end^ that would function, as a screening body for the Congress to assist it in detennlciog 
whLci major or non-major agency- rules may need special congressional scniday and possihk 
veto througfc exisdng legislative mcchamsms. LegisLaiion proposing a sinuUr screening 
body was introduced in the Seruue‘ itnd die Hou«r in the 105^ Congress but did not receive 
floor considt-TaiioD in either House, 

Under ihosc bills, the Director of CORA would be charged with analyring agetiey 
regulations. lx>th major and noft-major, and evaluating their poieotial costs and bcae&ts. In 
developing such regulatory impact analyses the Director would be “authorized to secure 
iaformation, data, esumates and statistics directiy” from all Executive deparrmenrs and 
agencies, including the Office of N^a^meni and Budget (0MB) and independeac 
regulatory agencies. All sudi government entkies are ecyoined to “promptly furnish the 
DitecTor any available coaterials which the Director dettnnirtas to be tiecessary in the 
performance of’ his satulocy ftjnctions, “other than maicrUl the disclosure which would be 


’ Sei: S. 1675, introduced by Senaton Shelby and Bond. 144 Cong. Rcc. S 1007 (daily ed. 
Feb. 25, 1998. 

* Seo HR. 1704, intxoducod by Reps. Kelly sod Taleiu. 143 Cong. Rec. H 3201 (daily ed. 
May 22,1997). The bin was considered by both d>eE&useJadidacy and GovemneniRefoemayEvd 
Oversight Osiamitxccs aoi diScrcni vecsians were cepofted by each Comnuttee. Sec H. Rept. Ho. 
105-441, Pans 1 and 2 < 105* Coog., 2<i Scss.) (1998). Foe a description arud discussion of the 
sfiffMinS ^^ions, sec Morton Roseoberg, *Cocgr^OQal Review of ^eacy Raiea^stidngt A Brief 
Overview «ad A^cssmear After Three Years." CRS Report No. RL 30116, at 7-8 (March 31. 1999). 
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a violatioa of la co tmo c u dag on similar provisions of H.R. 1704, the Director of 
OMB coschided that the Adnanisfratioc would oppose the bill because taese, provisions 
would have “potentLil negative effects on the developrocnt of regulations by the Esecadve 
bcaach.’** 

Hie 0!MB Direch» esqnrtss^ the specific concern £baJt &e CXlRA's evaluative efforts 
mig^t tecpiirs Infonnatioc from azi agency or OMB on rales tfa^ had not yet became final 
under the Admici^rt^ve ^ocedore Act (APA) (re.. the pz^bdsioQai proca^ 

a rqguUtimi is under agsacy staff devebpmcaO which would disclr^ a^cy deliberations 
and thereby ‘irnderzoine the candid exchange of views within the Executive Branch, and 
could pocsaciaUy jeopardize the careful ralemafcipg process loag estaliHshed ihrough the 
ArbnuListrad'/e ProcedoieActoverthep^SOyeanL'* The OMB Director diaractaised the 
pn^>Qsed legislanonas an attend co Iiuixide COHA iaio "theiulemaldag process kseff.* an 
alleged dcpjirturc ftom the ht^ric practu:c of Congress “in which U ovcisccs Executive 
branch regulitory dectsioos 4 /^rr those decisions are made is accordance with established 
sti^^ry adimzils&atlve procedures.^ (emphuis added). 

You ha’% requested a critical analysis of the substantiality of OMB*s cbjectioos. It is 
cooc h t d<* 4, &XC, due the neither HJL 1704. conunenled on by the OMB Diroaor, nor S. 
1675, appeals to expressly cotaampUte CORA review of agency rules that have not yet 
become QnaL However, ntoiming $. 1675 can be read to authorize hie CORA to secure 
agency iufonnacion during the pendency of a zuleoaking proceeding, or that future proposals 
will spcciffcally authorize tt, it is further coi^ludcd that Congress has the coostitutional 
as&ority to provide die means of access to such infoimahcm in support of its legisladv^ and 
Qver^ght fiirictiaQS. 


Discussion 


The OMB Director's concerns may be tasted against the fomudable array of legal and 
hisBbdcal precedeot that boonsss Congress's expansive oversight and investigative pumew. 
Nucoerous S up r et oe Court pcecedeots establish and support a broad and encompassing power 
in the Congress «o engage in oversi^ and investigarioa that reaches aU sources of 
inforroaiion that enable it m cvry cut iu legislative function. In the absence of a 
cotfurerviiJing anud&ttioaal piivUege or a self-imposed sututoiy tescriciioa upon its 
uuhority. Congress asxi its gnmmirn^ have viiuiilly pleoary power to cotzipel infomoation 
needed to di^dsoigc its lepslaiive functi^ ffom executive ageades, private persons and 
orgHDizaCtoo:!, and within cert ai n coostrsinti. the infonnatioa so obtained may be made 
(nibUc. In i6> ^scredon, Coogeess zn^ delegate its infonzutiioc gathering auihodiy to an 
appropriate surrogate. 


’ Seo Section 3 (d) (Dud 4 (a) (3) and (4) of S. 1673. Die CORA wwiiti not be Ycsisd 

wid] fubpoaaa power undM ^ Senate bill 

* Lerter to the Hociotable Heszy A Waxman frocn FnnUia D. Raines. DJzecKx, OMB. 
dated ApzU 8, 1998. 




234 


CRS-3 


More pifticaUrly, aldiough there is no express provision of the Consdrmion which 
specifically !iurfi<sires the Dsogress » coodcctiawsti^ttions and taJee testiiaoay for the 
purposes of i)Cfforming its legitmate functions, numerous decisions of the Supreme Court 
have firmly established chat the invcstigat<^ power of Congress is so essential to the 
legislative functioc as to be ioqjlicit in the genccai vesting of legislaave power ia Congress/ 
Thus, in Eastland v. United States Servicanens Court explained that ''It]hc scope 

of its power ()f inquiry ... is as peaetraling and far-reaclung as the poteaclal power to enact 
and appropraie under Ae Constituhon."® In WatJdns v. United States, the Court fuidicr 
described &i; breach of the power of iiHiuiry: Ttse power of the Congress to conduct 
Investigatiotis is uiherent in the Icgisiadvc process. Tb^ power is broad It encompasses 
inquiries concenung the admlaisc^ncn of existing laws as well as proposed or possibly 
nc^ed su£ui'.s. The Couit went an to emphasize that Congress’ inve^gative power is ar 
its peak wlvn the subject 'm aUfi^ waste, fraod, abuse, or tcaladministrsdon within a 
government department, The investigative powcx, it stated, ’’comprehends probes into 
dcpaitments of the Federal Government to expose corruption, inefficietjcy, or waste"/ 
"[Tjhe first Coagresscs", it continued, held "iiiquiries dealing widi suspected corruption or 
mismaaageaicnt of govemmem offidals”’ and subsequently, in a scries of decisions, "ftjhe 
Court recogitizcd the danger to effective and hoaeat coaduct of the Government if the 
Icgisiadvc pwer to probe cortupdon in the Executive Branch were unduly hampered''/® 
Acconiingly, the Court ^ted, it recognizes "the power of the Congress to inquire into and 
publicize corrtipdcn, maiadmirnstration, or inefficiencies in the agencies of Goveram«ent'’.‘* 
Moreover, in a variety of investigative proceeding congressional conunittees have in 
praedee fleslied out in partiailar the wide range of access to informational matter 

that is required.'* 


* Ei McGrain v. Dcugheny, 272 U.S: 135 (1927); WeaJens v. Owed States^ 354 U.S. 178 
(1957); Screnblatt v. United 5ftzr«. 360 n.S. 109 (1959); Eastland v. United States Senneemen's 
EuntL 421 U.*!. 491 (1975); toucan v. Administrator c/Getiertxl Sf^ices, 433 U.S. 425 0977); see 
also. United Stares v, A.r.r.. 551 F:2d3S4 (D.C Or. 1976) ajxd 557 F.2d 1212 (D.C Cir. 1977). 

‘ 42L U.S. «504 0 . 15 (quoting Barenblatt, supftx. 360 U.S. ai Ht). 

’ U.S. at 187, 

« Id, 

« Id. « 194-95. 

" /d.ar200Q.33. 

Sai.e.g.. ‘Cemempt of Congress Against FrankHriL. Haacy,” H. Rept No. 105-792, 105* 
Coog.. 2d Sesj;. (1998) (rejeedag claims of atiDmey-cliew privilege); "Pttxeedings Against John M 
Quinn, David Watldns, and Matthew Moore (Pursuant to TlUe 2, United States Code, Sections 192 
and 194)", H R^t No. 104-598, 104tb Coog.. 2d Scsi. (1996)(rcjecting cUims of executive 
puriiege and rttoroey and work produce privilege); "Refusal of William H. Senne^, To Ihxxluan 
Notes Subpoenaed By The Special Comiruttee to Itivcsdgaie Whitewater Devdopment Cotpoctiioa 
aodRelfflted Maacts", Sea. RepL No. 104-191, 104& Cong. 1st Sew. 9-19 (1995); (rejecting claim 
of awxney-cUsoi privilege); " Proceedings Against Ralph Bemstrin and Josqjh Berostan*. H. Rept. 
Na 99-4^ 79tri Coag. 2d Scss. 13. 14 (198Q (r^ecting claim of aiioroey<tieti£ privilege); 
Hearings. "LiteniaiioQal Uranium Control". Before the Subcommittee on Oversight and 
Investigaiioas, House Cotnaoioee on Inias tale and Fonagn Commerce, 95th Cong., 1st Scsl 60, 123 
(1977), Also STO generally, Morton Roseabeig, “Inveatigative Oversight: An Inaodiwrion to the 

(coadnued...) 




235 


CES-4 

Hnally, Congress oa occasion has found it necessary and appropriate to delegate 
in&nnation i^adicriDg, investigative, and reporting functions to govastmental entities outside 
the body to assist it in peefonrung Its leg&lalive functions. Under 3 1 U.S.C 716 (a) (1994), 
for example, all agencies are directed tojprovide the Con^troUer General any mfonnacon 
he “requires about the duties, powers, acnvices, organization, aod Snancial transactions of 
the agency. 'Che Comptroller General may inspect an agency record to get the infonnation." 
If such infonoation is not provided within a reasonable period the Comptroller General may 
commence formal actions to compel inspection of The records in question which could 
culminate in a civil action to con: 5 >el prothiction. and a coutr may punish failure to obey a 
production order as a comempt of coiurt 31 U.S.C. 716 (b). Another example is the 
Commission on Civil Rights which has been vested with broad authority to gather 
information ilirough hearings and iovesogjujons (including power to Issue and seek court 
enforcement of subpoenas), and to report Congress widi respect to civil rights matters. See 
42 U.S.C. IS'74 (a) (1994). The Supreme Court has held generally that investigative and 
infon;tuitive ]>owers are of the Innd that either House of Congress can delegate to one of its 
committees rmd therefore can be receiv^and exercised by appointees and designees who 
arc in the legislative branch. BucJdeyv. Vpico. 424 U.S. 1, 137-38(1976). It has specifically 
upheld the exercise of such powers by *<■ CommissioD on Civil Rights in Hannch v. Larchs, 
363 U.S. 42Q, 425 (1960). There the Court noted that since the Commission was not vested 
with substamive regulatory or cnforccmciit authority, ^ investigahve bearings are closer in 
nature of to those of a congressional comcnince. As a consequence the claims of 
Commission wimcsscs that they were entitled to the rights of witnesses in adjudicatory 
proceedings, such as cross-examinatioD, were rejected, the Court holding that “only 
infrequently have witjQesses...[ui congre'ssional hearings) been afforded procedural rights 
normally associ^ed with an adjudicatory hearing.” 

It is in light of these legal and historical precedents that 0MB ‘s objections must be 
assessed. 

0MB appears to argue that the proposed CORA’s regulatory impact studies would 
extend not oaiy to final rtiles, but to rules still in the development stage. This would 
therefore subject to CORA scntcmy all doeuxaents cootainijig opinions, recommendations 
or advice abciu agency decisions regarding pending rules. Shielding such LDformatioo fiom 
such scrutiny, it could be asserted, is accessary because otherwise early disclosure would 
discourage open, frank discussions OQ|marcecs of policy amongst agency officers and 
employees, underroine an ongoing proGeediDg. and lead to the premature di.sclosure of 
proposed policies before they arc ftnaUy| adopted. However, nothing in the proposed bills 
authorizes the CORA Direaor to seek inibnsarioa for iropaci analyses oo any rule other than 
final rules that have been reported to Congress pursuant to the Congressional Review Act 
(CRA), 5 U-S-C. 801 et seq. (West Sup^l 1998). Sections 2 (2), 2 (3), 3 and 4 those bills 
make it clear that the new CORA functions were tied id and meant to be integrated with the 
CRA process. Under the CRA scheme, coogressionai review actions do not commence until 
an agency reports a final rule to the Congress or it is published to the Federal Register. 5 
U.S.C. 801 (;i)(l). Thus, there is no apparent congressional intent to intervene in ongoing 
mJemakiag proceeding. However, even issuming that the CORA bUls may be read to allow 
such intorvercons, or that future proposals will explicitiy allow it. there would appear to be 


“(...continued) 

Law. Practice and Procedure of Congrexsiot^ Inquiry'’, CRS Report No. 95-464A (April 7. 1995). 
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1 ^ legal obstacle to Kidi coogrcssioaai oversight Bideedt a ck>se ceaiSiog of rhe OMB 
DiKctor's let^r ratals that ttie c^Jectioos bcusg raised aze exctusively policy^ed 
coQceros and not l^a! issues. 

OMB appears to be attempting to establish tome species of agency privilege for use 
against congressional oversi^t efforts. The assertion, however, that such inteoml 
communi canons need to be "frank" and "open* does not lend it any special support Kor 
does coi^tUng diatch^cteriaadoa with the nodoa that those asmrounlcatioits ««re of 
a "delibcratit'e process" add any wcaght to the ai^omcnt. fia effiset, the OMB DitecttH' uses 
a teiro of ais would attempt to justify a withholding tom Congress on dje same greoads 
that an W3uld use to withhold such documents from a cidzea requester under 

Excn^tioii 5 of dw Reedom of lojfonnatioa Act (F01A).“ 

Such an argument is likely to be found to be withoot basis. As has been indicated 
above. Coagrm has >rastly greater powers of investiganoa than that of dxizea FOXA 
requestors. Moreover, in the FOIA itself. Congress carefully provided that the exemptlos 
sec^on "is not authonfy to withhold infonnation from Owgress".^* The D.C Ciiciat in 
Murphy V. Departmtnt of rte Amy. ^ ejtplained that FOIA exemptions were no basis for 
w^hholcUng from Congress because of: 

ihc obvious purpose of the Congress to carve out for itself a 
special righfof access to pdvilbged infoonaiion not shared by 
others .... Congress, wh^tof as abody. tfarou^ committees, 
or otherwise, must have die wide^ possible access to 
execotivc branch infbizDatlon if it is to perform its manifold 
responsibilities effectively. If ooe consequence of the 
fadiication of such access is diat some infortoadon will be 
disclosed to congressional audiorides but nor to private 
persons, that is but an incidental conscqucpce of the need for 
informed and effective lawmalcecs.^* 

Further, the abiliiy of an ageng^ to assert the need for candor to ensure the efficacy of 
internal delibetaiions as a means of avoiding infonnation demands would sev^y 
uQdetminc tl e oversight process. If diat were sufficient, an agency could disclose only th^ 
which supports its positions, and widihold those widi flaws, limitations, unwanted 
implications, or ocher embarrassments. Oversight would cease to become an iovesugattve 
exercise of gathering the whole evidence, and become little more than a set-'piece of 
entertainmect in which an agency decides what to present in a connoUed. "show and teU" 
performance 

Every fi-deral oSScial, including attorneys, could assert die imperative of — that 

congcessiooai ovexsigkt, by holding up to scrutiny die advice be gives, wUl frighten him away 
from giving trank opimoos. or discourage others from asking him for them. This axgumoic, 


5 VS.C. 553Cb)C5)(1994). 

» 5 U5.C 552(d). 

613 F^d 1131 (D.C. Or. 1979). 
SX3F.2dat 1155-56, 1158. 
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not surpiisinjjly. bas MM over tJae years to persuade legislative iKxiies to cease ovccsight 
Whai fee Supreme Court ^scossed the “secret few" doctnse ia NLRB v. Sears, Roebuck & 
it addpissed why-fedexal ofEicals - mcluding those giving legal opinions ~ need not 
hide behind !:uch feats: 

The probability feat an agency ciaplo 3 ree wiU be inhibitM 
feomfbeely advi^ng a decisionmaker tot fear feat his ad^ce, 
if adopted, will become public is sU^t First, when adoptM, 
fee reasoning becomes feat of agency and becomes its 
responsibility to dcfoid Second, agency employees will 
gcncraliy be encourage rather than discouraged by public 
knowledge feat their policy suggestions have been actopted by 
the ageury. MoreoYcr, fee public intKiest in feaowag the 
reasons for a pdicy actually adopted by an agency supports - 
. , [disclosure].’* 

*1130 recent appeals court ruling min re Sealed Case ( Espyj^’ is worthy of special note* 
Tlu: case iavolved, infer alto. White House claims of executive and dcUbccatlvc pcoc^ 
pnvUeges for doaiments subpoenaed by an indepeodentcounseL At the ousstK of fee appeals 
court’.s unanimous ruling, it carefully distii^tuished between the “ptesidcnlial 
communfcad oas privitege** and the “deliberative process privilege." Both, the court ot^rved 
are executive privileges designed lo protect the coofhientUlity of cxcaidvc branch 
dedsionGMidng. Bi# fee delibendve process privilege ^ exeefeive brandioSci^ 

generally, is a common law privilege which requires a bwer threshold of need to be 
overcome, aud “disappears altogether when there is any reason to believe goveiument 
tnisconductbasoccctTed.”*’ Tbecourt'srecogniiioaoftbcdellbMaiive process privilege as 
a atramoQ Uw privilege which, when claimed by «ecutive department and agency offitrials, 
Is easily overcome, and which “disappears" upon the rcasocable belief by an investigating 
body that go^'ertutlcat misconducc bas occuct^ may severely Un^ fee conucon law claims 
of agencies against congressional investigative demands. A demcn.^cratio& of need of a 
jurisdictional comnitiee would appear to bo aiffideat, and a plwstblc shooing of fraud 
waste, abase or maladrainistridon would be conclusive. 

Finally, it U difficult w persuash’ely conrend that disclosure to Congress will do 
Injury to fe<i quality and integrity of the ongoing tulemaJcmg proceeding. Rather, a 
rulemaking exercise would appear to be a quiniesseniial object of legislative scrutiny. An 
agency may engage ia substantive rulemaking only wife an cjqjress gram of legislative 
authority-*^ Otto such dclegarioos vest broad discretionary power in an agency. Congress 
bas made agency lawmaking subject to fee procedural requirements of fee Administrailve 


42] U.S. ]32<1975). 

*• 421 U.S. at L6l (eaqfeasis in odginap. 

/are Reeled GirefEipy;, 121 F.S'" 729 (D.COr. 1997). 

” 12} F. 3d at 745, 746; see also id. at 737-73SrCW]hore there is reason to believe fee 

docarsents soight may shed light od govanment misconduct, fee fdcliberadye process] privilege 
Is routinely de-nied on the grounds feat shieiding intxnuU govemmenr delibesacloas in fela context 
does nor serve ‘fee public interest in booese, effective govemiDcnt”’), 

Ckysler Corp. v. Brevm. 441 VX 281 (1979). 
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jProcedure Act,^ which has fostered widespread public panicipatlon in the process, and 
whids the cc»uits have auernpted to ensure is roeaningfiiL It has not. however, abdicated 
cxm&ol Uus Mtai ^3K^axu Congress may iDtervrae in an agency niioaukmg j^ocecdiog 
at any point It is not limited simply to withdrawing an agency 's authori^ or to negating a 
particular rule by law after the fact 'Hie courts have recognized that whex nacuie of a 
rulemaking is general poikymakinig it is akin m the legislative process^ and that ‘'[ujnder 
our system of goverzuneot the very Ic^tlmacy of general policymafcmg peafontued by 
uneleci^ adznlnisirama dq^^ds in no small part upon the openness, accessibility, and 
aznenabiilty of these offtdals to die needs and ideas of the public from whom &etr 
au^orlty derives and ujmn whom thmr commands must It b ‘entirely 

proper for Coi^ressiox^ cepreseniadves vigorously to repcesent the interests of their 
conshtuents before administradve agencies engaged in infonoalt general policymaking . . . 
Adahaistra^ve asssdss aze eitpected to balance c<»igressiona! p^sure with ^ ^essures 
nmanaring firom ^ other sources."^ 

Arguably, dten, integrity, even the of an agcBO^ zukmaki&g is izore 

damaged by the amempied avoidance of oversight Inquiries directed at the basis for pioposed 
sgeacy policy acdoos of genenl concozus than it would be the termxmuy distzeas* of 
ofgdi^ and employees over reveiadon of posidon taken during cbe pc^cy development 
process. A coEEimcntator has succinctly made dus point 

TIks legitimacy arul acxepudjiUQ' the administrative process 
depends on the perception the public that die legislaruie 
has some sort of ultimate control over die agencies. It is 
through die Congress bat the administrative system Is 
accountable m die public. If members of Cozigress "be 
CMTUpt. others may be chosen.'* The public may not. 
however, directly remove agency ofSdals. The public looks 
to its power to elect representatives as* its input into the 
adminisoarive process. ThepubUc will perceive restriedoos 
on reducing die accountability of agency officials . This will 
n^udvely affect the legitimacy of agency acdoos, as well as 
seriously erode notions of popular sovereignty. Even 
adminiaratprs, who may not perceive le^lative inirusi(»$ 
into the admloisizative process as being pardculaely desirable, 
recognize congressional supervision as a accessary function 
in a democratic soci^. The nanire of the government 
requires that the legislatore maintain a careful supervision 
over agency actioa^ 


» Sec 5 US.C. 353 (1994), 

® Asioc. €fl</ceional Advertisers. Jrc., v.FTC, 627F.2il 1151 (D.CCff. 1979), cert demed. 
U7VS. 921 .:i980). 

^ Surra aub v, Corrfe, 657 F.2d 298. 400401 <D.C Cii. 198 1). 

® H at 409-410. 

^ CoQimeat. Judicial Lmumtion of Congresrional Ihflueace <» Administrative Agetid^ 
73 Noidiwestnm L. I^y. 93 1, 941 < 197^ (motsotes omitted). 
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Some heed also may be lo the salutary admooitioD of dte Third Circuit Court of Appeals 

for a court to be "sensidve to the IcgisUtlvc importruicc of Coc^iessiojuil coauninces on 
and mvesngatioa and cecogmze their interest in &e objeedve and efficient 
operation of tegulaxory i^eades serves a tegiziniaie and wholesome fuzvctscns with which we 
shtmid cot iijihtly iiitccfiac."” 


Conclusion 


OMB’s obj^^ns to the isfotznadon gathering |»ovl5icuis of proposed CX)RA 
appear to lack a srubstandal legal bash in the face of Coogress's virtuaHy plenary 
consdtudosal audiori^ to engage la oversight and mvestigation ia support of its legislative 
tuncdoc. Ctse kw and historicsl pzaccloe support die delegation of such anchoriry lo 
congressional agents. OMB 's policy concerns with respect to die undenruning of the candor 
and totality of dbe deUbcratxve process should Congress sedc mfonaadon during the 
peodeivryof atxileoialungproceedmgiavolyeacnaiterofl^isUtivediscrsuon. Indiepas^ 
Congnss has engaged in ovetsis^ to deteniwe the comse of patticulsr agency poU^maJdng 
pnK:ee(^ngs l^efore a final agency aoicn is cakea, and at rimes has dejegaosd such auttoii^ 
to appropriatJ sutrogaces. In some instances this may prove disniptivc of agency decisional 
{KOcesses. B at dus would appear to be a <riioice w^ within the established coi^ressional 
pceiGgaiivc. 


GuifOUCorp. V. FPC 563 RTd 58S. 611 (3dCir. 1977). 
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RESPONSIBIUTV FOR CED STATEMENTS ON NATIONAL POLICY 


The Oimmiitee for Economic l>c\vli>pniem 
Ls an inrlcpeiulcni lesearch and policy oi^ini- 
miion ofsotric 250 business leivieRi atul educa- 
tors. (XD U nonprodi. nonpariisiin. iiiitl non- 
political. Its piiqjjjse is to prtipastt ptjlicies that 
bring about steady economic grouth at high 
employment and reasonably stable prices, in- 
creased productivity and living standards, 
greater and more equal opportunilv for every 
citizen, anti an improved quality of life for all. 

All CFD policy recommendations must have 
the approval of trustees on the Research and 
Policy Comnriticc. This committee is directed 
under the bylaws, ^s'hich emphasize that “all 
research is to be thoroughly objective in char- 
acter, and the approach in each instance is to 
be from the standpoint of the general u’elfare 
and not from that of any special political or 
economic group." The conimictee is aided by a 
Research ,Ad\isory' Board of leading social sci- 
entists and by a small permanent professional 
staff. 

The Rcscareh and Policy Committee does 
not attempt to pass Judgment on any pending 


specilic legislative proposals; its purpose i.s to 
urge careful consideraiion of the objectives .set 
ftirth in this .siatenient and of the best means of 
accvmipHshing those objectives. 

Each -stiUenienl is preceded bv extensive dis- 
cns.sK»m. meetings, and exchange of memo- 
randa. The research is untlertaken by a .sulv 
committee, assisted by advisoixchosen for their 
competence in the Held under suulv. 

The full Research and Policy (xiiuinitiee 
participates in the drafting of recoinmciuta- 
lions. Likewise, the trustees tm the drafting 
subcommittee vote to approve or disapprove a 
policy statement, and they .share with the 
Research and Policy Committee the privilege 
of submitting (ndi%iclual comments for publica- 
tion. 

Exrefft Jar the mmbtrs of tht Rusearrk and 
Poi'uy CommiHee and tha mponsible siibcommit- 
/ee, ihe recommmdations presentHd herein are not 
netfssarily endorsed by other trustees or by the 
advisors, conbibiitors, staff members, or others 
associated with CKD. 
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Purpose of This Statement 


Government regulation of ocnnomic and 
social activities permeaurs oiir lives. While regula- 
tion in many instances tields important ptibltc 
benefiis. regulaii<m.s oficti ai'e imposed on indi- 
viduals and organiitations with too little thought 
or analvsis <if what is gained in conijiarison \vith 
the losse.s incurred in time, money, indecision, 
and productivitv’. The federal govermneni’s own 
data show that in far too many cases, die costs of 
regulation outstrip its benefits. 

Further, the growth of govenuwni involve- 
ment in the market sv-siem .someumes constrains 
ourabilitv to achieve fundamcnial economic and 
social goals. In today's global economy, a coiintiv's 
regulaton- climate is an important competitive 
issue. Other leading nations — with safe woik- 
placesand environments, bm more rational, flex- 
ible regulaiorv strucrure.s — are becoming nuire 
auraciive than the United Siatc.s, as locations for 
pmdnclion. 

We urgently need a clear and studied a|>- 
praisal of what we get for <mr regulatorv efforts 
and how tiieycan be improved. 

Mo.st of the recoiniiK'ndations in this policy 
statement (bcus on overhauling the w-av Con- 
gress crcaie.s n'gulatoiv law. We i ecoinnieii<i that 
(amgressbe rctjulred to assc-ss the likelv effects of 
regulatoiT proposal.s bef ore they becoiru’ law and 
cxplicUly affirm that anticipated betudits justify 
experietl costs. We also ttrge e.siablishing a new 
office to assi.st Oongre.ss in these efforts. Otlier 
recommendations are designed to tcnuive exist- 
ing suutuoiT barriers to mtire rational regula- 
tions and to improve regulatoiy review in the 
Kxeemive Branch. 

Fundameina! reform is unlikedy unless all of 
tis.vvho rightly want clean air. safe pixiducts. and 
.safe workplacics. fight vigoroiish for better out- 
comes from the enormous rcsourte.s etnTenilv 
con.siimed Iw sot iai and econojnie regwiaiions. 


A HISTORY OF CONCERN 

The business and educatioii leaders who 
comprise CtD's board hav'e a long-standing 
interest in improving our regulaiory environ- 
ment. ('ED has previously addie.sscd govern- 
ment regulation issues in a wide range of studies, 
including What l*rice Clean AirT (1993), Omtvth 
With Ojffntrlumh (1997), The United Slates in the 
Sni> CUfdiat F.ronovt'i: d RaHier nf Xutions (1992), 
Puttin^lj-awingl'irst ( 199-^ l.arni Who WiilPayf or 
Your Relhetnenf? ( I99.i). 
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I. 

Introduction 
and Summary 



After a comprehensive re\iew of the struc- 
ture and process of government regulation of 
our societN’ and our economy, CED believes 
that the Ihing standard and quality of life of 
^Americans can be raised by improvements in 
the regulatory SN'stem. WTien modest-size firms 
across the nation report that regulation, rather 
than profitabilit\\ has become their biggest chal- 
lenge, it seems clear that government decision 
makers need to pay more attention to this area.* 

Suppose it were proposed that Congress 
grant the President the authority to repair the 
U.S. highway system without regard to prior 
analysis or cost and to tax any group of citizens 
he \dshed to pay for it. Congress and the pub- 
lic would reject such a proposal out of hand. 
Vet, our regulatory procedures are often effec- 
tively conducted in just this manner. The rcc* 
oinmcndaiions in this poliev statement would 
.simply csuiblish rules for regulaion account- 
abilib' like those that currently apply to fiscal 
legislation. Congress is required lo e.viimate 
the coM.s of proposed programs, to judge 
wliethcr their benefits Justifv those ct»sLs. and 
lo finance ihcm transparently. Our rcgulaioiy 
arrangcnieiiLs should require no less. 

The current debate on global warming un- 
derscores the need for promptly cartying out 
the recommendations prcsejited in iliis report. 
Should the treaty on global climate change, 
developed at Ksoto in December 1997, be rati- 
fied, Congress .should u.se scientific risk as.st?.ss- 
metii pnjcedures and e'CoiKJitiic aiialysi.s of the 
InmefiLs and CO.SI.S of new regulations that would 
be required lo cf)mply vvitli llie irealv. TIu* 


specific recommendations presented in ihi.s re- 
port will help legislators and the public et-alu- 
atc new- proposals with far-ranging environ- 
mental, economic, and social consequences. 
Such an analysis should be done before en^ciin^ 
any regulatory program. 

Swift action to improve our regulatory 
structure is al.so needed to respond to the regu- 
latory reforms being adopted by other indus- 
trial nations. The.se reforms will increase the 
conipeiiiivene.ss of these economies, making 
the task of modernizing the U.S. rcgulatorj’ 
.structure even more urgent. The challenge that 
faces us is not to dismantle regulation, but lo 
improve the t)fien arcane structure that ha.s 
accumulated oser the years. 

This policy siaiemeni presents our approach 
to modernizing gcneinnieni regulations and 
our recommendations for the changes required 
to do .so. Unlike tnosi previous examinations of 
rcgulaioiv reform.s, wltich focus on the draft- 
ing of regulations in the Kxecuti>'e Branch, ihi.s 
.siaicineni cmph.i.-^izcs the need to revi.se the 
l)asic statutes governing regulation. The legis- 
lative process i.s the true birth stage of regula- 
tion. the point at which we have the greate.si 
opportunin to affect the results of ihc entire 
regulatory process, 

III considering regulation, an imporlani 
disiinciioji needs to be made between ( 1 ) ero- 


I. A Mintn t)^ .Arthw: .ViiUriH-n iti litu- Uiai ;*2 

priTCMl ipf'ilu- iui(lsi/c r!iin>^ siaii-tl iliat ^ovcnitiicin 

UwHr bijy-f'i vtiylli-iijii'. Club lisMfJ mining! n 

IHlirH USIIkMI 
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fifnmr te^iiniioii hisiuncally used Ijvsuch a^n- 
cies as the Federal {'omnumu atUms C>>inmis- 
siou {F(XI). the Maritime Cainimission. and 
two agencies which (Congress has tcnnlnatecl, 
the C'ivil Aeronautics Boar*! ((^-VB) and the 
Ijiterstate Cionumnee Clommissitni (fCC’d. and 
(2) smal jvgidaliufi pcri'omicd hv ihe Ennnut- 
mcntal Protection Agency (EPA). the Equal 
Employment Opportunitv Clommission 
(EEOC), the Occupational Sat'ea- and Health 
Administration (OSHA), and similar govern- 
ment agencies. Tlie characteristics oFihe nvo 
types of regulation are very dirteient and so are 
the vvjivs of reforming or improving them. 

Econoinic regulation relates primarily to 
such chanicLt;ri.stics of industries as prices, prof- 
its. entry, and e.\it, Tvpicalh . an agency or coin- 
mission regu!at(?s a specific sector of the 
economy, such as transportation, cornniunica- 
tions, utilities, or banking. Social regulation, 
in contrast, is charac(eri/ed by the use of agen- 
cies organized alotig functional or issue lines 


<ecol<jg\-.dlst;riinfn;uioii. product salVtv) lather 
than industiT categories. Manv of these agen- 
cies have power ttj regulate ano.ss all inchis- 
iries, although their jurisdiction is limited to 
one tLspect of hnsines.s aciiviiv. 

Since the lf>7f)s. there lias been a strong 
and consistent elfbri. to reform or cliininatc 
economic regulation.s where coiiipetirion ad- 
equately ser\es the public iiiterc'st. Thus, the 
CAB and the ICC have been ternhnaicd. (he 
Securilies and Exchange Commis.sion (SFC) 
no longer regulates brokers’ commission rtue.s, 
and the FCC is beginning, .somewlmt fitfully, to 
leiconipciition replace rate regulation. As Fig- 
ure I .shows, the stalfing of federal ccononiit 
r^gulaton agencies is drvarted hv the tnucii 
larger array of inspeclons. revie\sers, and other 
oiFtcials of federal agencie.s engaged in social 
regulation. 

However, tliere has btien no sustained ef- 
fort to reduce social regulations. On the con- 
trary. the recent tendency has been u» expand 



Staffing of Federal Regulatory Activity, 1970-1998 

Fiilkhnr Equivaltini IVrvinnc! 
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the scope of this Much existing social 

regulation is inefficient. t)fien capricious, and 
exiremclv expensive. Nonetheless. CED doe.s 
not believe wholesale deregulation is an appro- 
priate response to the shortcomings of social 
regulation. Rather, we advocate improvements 
in the wav these government units function 
that would secure the social benefits the public 
seeks at a lower cost. 

We believe that providing better informa- 
tion and more relevant anah’sis to policy mak- 
ers in some of the most controversial areas of 
public policv' will improve the results substan- 
tially. Making more and better information 
available also provides a middle ground be- 
tween those who .seem to wish to expand regit- 
lalions almost uncritically and those who seem 
to want to eliminate regulation entirely. 

Our review concludes that all new regula- 
tory efforts and all efforts to reform existing 
regulators- program.s should be guided by four 
broad principles: 


• Regulation is warranted only when markets 
do not work as well as regulation to protect 
citizens and consumers. 

• Regulatorv auihoritv- should not be exer- 
cised capriciou.sly. and the delegation of 
such auihoritv by Congress to regulatory- 
bodies should be limited to ensure this. 

• Congrc.ss and the regulatory' agencies 
.should publicly and objectively ev'aluaie iV? 
sorntr form the expected benefits and costs of 
proposed major regulatory efforts, using 
dtsinierested, professional scientific advice. 
Such evaluations should also be applied 
periodically to major existing regulations. 

• Wlverc fea.sible and effective, regidations 
should be applied vrith a “.soft touch" that 
allows flexibility of response, including the 
use of market incentives, in lieu of com- 
mand-and-conlrol directives. 

Our major findings and recommendations 

arc summarized below. 


FINDINGS 

1. Die .American people overwhelmingly — 
and correctly — believe lltat goveniment regu- 
lation is needed to achieve many important 
economic and social goals. Regulations spring 
dircctlvfrom the desire forclean air, drinkable 
water, safe workplaces, reliable financial mar- 
kets. improved medicines, and competitive in- 
dustries. Government regulation is therefore a 
large and necessary presence in the .American 
economy. 

2. Nevertheless, the current regulatory sys- 
tem produces too few benefits at exccssiw cost. 
This Is not well understood by the public, since 
the main costs of regulation are hidden from 
public view. Those costs show up only indi- 
rectly in the form of higher prices, diminished 
product variety, lower rales of innov:aiion and 
produciiviiv growth, and reduced job oppor- 


tunities.* A more efficient regulatory system 
would be bolh more effective art/i less costly, 

3. A seemingly endless stream of litigation 
and administrative appeals tliat predictably de- 
lav and make uncertain many regulatory deci- 
sion.s ha.s added to the burden of the regula- 
tory environment.’' 

4 . Defects in our basic regulatory laws arc 
the major shortcoming in the American regu- 
latory- .system. Many of these statutes limit or 


2 . Nral S. Zank. Mnvunni' tkf tljjtfh of Hfgulalhn 

(\Vr»i]Nin. Conn.: Crcrn»v<K<d Pubilstiin);. 1996): Richiird K. 
Vrrtdrr, Rffpilahnn 'i/mfioftm Pnt<lurlit'tl\ Slowdauti (5i. 

IjMiis. Mo.: VVashiiipnn Uniwrnuri-, Cpnier for ilir Suidv of 
Aiiirnriiu Biranov Murray Weidenbauni, '/V Futvrf of 

ftuiinm lOjpilation (NowYork; .-Vniarom. lyHOj. 

S. F<ir a |(ia])hir exampk' iiimkin)' ihr ^Vilirncan l.mig .-VKsocia- 
liem and EP.N. w*'.!. VV. .\iKU-rM>n. .\ir Quality." Heiounn 
I fall 1997 ) p: H. 
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pi c\CMit ihc n*^alaioiva*(eiHics Iniin cvt*n < (m- 
siclcrinj^ costs in tfic prcpai ation rcgiila- 

ii«)a.s; other rcj;ukuor\- hnvs do noi allotv ihc 
agencies to use economic analvsls lo evaluate 
r<*gu!atoiv benefils and burdens or to sock llu* 
most cflective. ](*asL-cosi method oi achieving 
acccprcd rcgulatojygfjals.'This chistei ol prol)' 
Icm.s relates ttj the i'act that (ajngre.ss iisell. in 
the crucial stage of writing regulaton- statnurs. 
neither peiiorms nor uses the tnodest but ba- 
sic methods of professional analysis that the 
L\ecuii\'(: Branch agencies tmw loiuinelv have 
available to tlurm. 

5. There is a lack of genei alh accepted stan- 
dards of measurement ol‘ iegulalt>i\' inipaci.s 
and reliable data on whicli sue h measurements 
could be based. 

6. liven president fr<un (icrald Fi>rfl to 
Bill Clinton has tried to reduce the high cost of 
achit'ving <nir regulaton,' goals. Wliile .substan- 
tial progress has been made in eliminating 
unneeded ec<jnoinic regulation, efforts to 
reform social regulation have been di.sappoint- 
iiig. In many cases, the president’s jurisdiction 
docs not extend to key regulaiotv agencies. {.Vs 
noted above, a governing .statute often inhibits 
the abilitN' of an agenc\' to respond to a pre- 


sident’s flire< ti\c even if the ageuev is inclined 
to do st>.) Ill addition, manv regulaton- agen- 
cies seem to be insiiuitionaUv opposed to the 
systematic j'eguiaton review that we believe is 
needed. 

7. (ant eiit elforts to efl'ect meaningful regu- 
lalon reform are se\'eit‘lv hampered bv dis- 
ini.st on both sides i)l the regulatois- debate. 
Individuals coinmiiied to the re.solution of 
health, stdeiy, and environmental problems are 
suspicioii.s of anv elfdrt that is seen a.s possiblv 
obstructing or delaving their objectives. Indi- 
vuiual.s committed to the reduction of "big 
government" deciy those who tcould proceed 
rapidly to address such problems with costly or 
ill-designed rtanedies. Tf) reconcile these nvo 
polar extremes, or at least to itarrosv the gap 
between them. (T'D believes that better infor- 
mation, based on .sound science and analysis, is 
necried in the regulatoiv proces.s. 

8. (attjgre.ss far too often grants overlv bn^ad 
aitiliohtv tf) regulators because it cannot or 
will not re.sohe major conflicts over objiictivcs 
in its legislation, leaving the re.solutiori of .such 
confllcLs to die regulators. .-Vs a re.sult. adminis- 
trators havtr lecuay to act in a capricious fash- 
ion. 


SUMMARY OF RECOMMENDATIONS 

1. Each congrexHional committee slumld be 
required, tvhen writing a tegulatory statute, to 
articulate the expected bonefiLs and costs of 
the regtilatory program in the report accompa- 
nying the legislation. The committee should 
affirm that these benefits ju.stify the program 
in light of iLs estimated co.sLs. To the extent 
feasible, this articulation would include a inoii- 
Clary evaluation of costs and beiu-flis its well as 
a description of other advantages and disiid- 
vantagfs of the regulatory proposal, (amgrexs 
should al.so creaie a staculoiT requirement that 
ii use cost-henc*fit aiialvsis in it.s consideralion 
f)f regulatorv legi.sliU.ion.* C^rngress could not 

I tnrniiiraiiflinn hy |(>l LN DIKBOl.D. t ;i | i. • 


consider regulatory legislation iinic.ss a cost- 
benefit aiuilysis wits available and the Commit- 
tee had affirmed that, the regulator.' program 
was justified bv its benefits. 

2. C’.ongrc.s.s should eliminate orarnend pro- 
visioas in existing regulatory statutes that pre- 
vc-fu or limit regulatf)ry agencies from consid- 
ering costs or comparing expected benefits with 
costs when de.signing and promulgating regu- 
laiioits. Regulations that seek to reduce health 
f>r safer risk.s .should be ba.sed on scientific 


I. S-t* I’aiil R. lV»tlTn-v. i«> tin- S«-iMlr 1 !«mhui;iuv ..ii 

Viliiirs. Krluuuiv S. |», S. 
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risk assf-NSiiifni and should address risks lliai 
are real and significant I'ather ilian hyj>i»ihe!i- 
cal (.>]• remote. 

.S. Onigress should esUtblish its own profe.s- 
sional. nonparti.san regiilalorv analysis organi- 
zation to provide it with reliable data, includ- 
ing the required estimates of lxmcfitsand costs. 
This organization could bt' a separate agency 
or a pan of the Cvongrtr.ssitnial liudgci Office 
(CBO). This new organization also should 
establish a program to evaluate the costs and 
efficacy of exisling regulatory* programs; each 
Near, it should analyze a liiniietl nurnlxT of 
current major regulatory programs. (.Major 
means those that impose annual costs in exces.s 
of SlOO million on societ)*.)'’ 

4. C'ongres.s shoitld legislate pro\nsioiis for 
regulatory reNiew bv the Office of Information 
and Regulaion* .Vflairs (OIR-A), a unit of the 
Office of Management and Budget (OMR), 
similar to iliose contained in the executive 
orders prtimulgaied by Presidents Reagan and 
C'iinton. 

5. Congress also should codify in a single 
.-lauiiea requirement that regulatory agencies 
analy/i* the impact <>1 significant rcguhuoiy ini- 
tiatives before they are ttndcrtaken. Such an 
analysis of expected benefits and costs, stan- 
dardized to the degree deemed apprtipriate by 


OIR.\. slmuld be made a routine part of the 
drafting of new regulations by the Execuii\c 
Branch and independent agencies and should 
lx made public.’*' 

6. On an established timetable that cotild 
range from five tt» ten years, each regulatory 
agencx' should be required to publish tlie ob- 
jectives of its significant regulatory programs, 
and such stated objectives shotild be confirmed 
bx* legislative action. 

7. We .substantiallv underinvest in the infor- 
mation required for efTeciive regulatory analy- 
sis and .should significantly increase our efforus 
and resources to acquire it, 

8. Congress shotild also require OIR.A, to 
continue on an artnual basis its I'eporl on the 
costs and benefits of federal regulations, with 
supporting detail bv agency and program. 
Wlien regulatory cost data become more folly 
developed. Congress should establish on an 
exp<*rimental basis a regulatory budget for one 
or two major rt-gulaiory agencies." 


.S*-r. lor ii<s<;ttK(-. j>;»i}K)jic<l l>ill H.R. 1 "i' \. C.uvpi fmml (ilfio 
Ilf lirptiluUify .KnalsMs Cnmwn .Irt .Mdv 22, by 

I S. R<-|»rc.M ntui\v Sue Ki-lU 

r». For all illitsiraiui- exiimjih’. mt Munvy ji., Eslinatir^: 

(fSH.K OnipliatuT IMu <Si, lamis. Mu.: W,isliinnuin I'nii ersin, 
Cfiucrloi the Sturi* i>l'.\nn rifaii austiic:«!i. Oriuhtr IWOi. 
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II. 

Why Comprehensive 
Reform Is Necessary 



\Ve begin with a fundanu'iiral agreement. 
The .American people o^envhelniinglv l)clleve 
that there is a legitimate need (or govcmnieni 
regulation ro :u:liieve many economic and so- 
cial goals oChigh pritjrity to the nation.* There 
arc many areas in which regulation is accepted 
without question. .Airline siifety is an obviirus 
example; the public is rca.ssurcd bv the licens- 
ing of pilots. Similarly, restrictions on child 
labor in the Lnitecl States are no longer coii- 
tro^ersial. Agencies .such ;is the EP.\. KEOC, 
the Food and Drug Administration (FD.A), the 
Federal Trade CommLssion (FTC), and OSHA 
may be viewed a.s bureaucratic and burden- 
some "alphabet soup” by iho.se subject to their 
rulings, but the public at large strongly sup- 
ports continuing government involvement in 
their areas of respon.sibilir.‘. Shortcomings in 
market outcomes or the conduct of business 
often generaw or increase public support for 
governn^eni interseniioit in pnvate-sector de- 
cision making. 

Howev'er, the process of regulation — the 
way in which a national priorir.' or concern i.s 
translated into a specific rule — is not widely 
understood. It doc.s not begin when a govern- 
ment agency issues a ruling. Rivther, it starts 
much earlier, when Congres.s passes a law ev 
lablishing a regulatory- agency and ghing it a 
mandate l<i isjuie rules governing .some activ- 
ity. The writing of the specific statute, which 
ha.s been largely ignored by most organized 
elTorts at regulatoiy reform, is iMuallv the most 
important action in what can be an extended 
nile-making procc.ss. Defects in the enabling 
legi.shuion cannot be cured by the regiilaioiy 


agency coiuairrurd or anyAvhere else in the Ex- 
ecutive Branch. 

Regulations are promulgated bv agencie.s in 
response to laws passed by Congress lo ad<lrcs.H 
some fK-Tceived market failure or to achiesc a 
social goal. Regulatory proceedings arc not, 
for the most part, mere matters of procedure 
and conformance. Rather, they spring from 
the desire for clean air, drinkable water, safe 
workplaces, reliable financial markets, im- 
proved medicines, and competitive industries. 

Yet. achieving these desirable results i.s far 
more complicated than is commonly under- 
stood. It is not .simply a matter of Congress 
proclaiming worthy goals or an executivir 
branch agency promulgating mies to that ef- 
fect. The regulatory process is fundamentally 
bureaucratic, with all the powers and short- 
comings associated with government, F.scn at 
its best, regulation is a blunt and imperfect 
tool. Far too often, it is not at its best and 
imposes costs that far ounveigh the benefits 
achitrved, often unnecessarily. 

HOW REGULATION SHOULD 
BENEFIT THE PUBUC 

THE POWER OF MARKETS 

In some c;ises, w'e may become so used to 
regiiluiion that we forget the \-alue of market- 
place competition in protecting consumers. For 
decades, regidation by the 1C!C was accepted bv 


(> 


7. 'Oiir SiH'iriv.* 'Ihr Wirthlin \'«nt*iub« r lit*)!'. 
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ilu' irucking industiT ;ts a fad of lift*, liiil since 
ihe effective dismantling of th(‘Sf controls in 
the earlv lySO.s, thousands of additional Hrms 
have entered this market, and the cost of trans- 
porting goods in the United Slates has been 
reduced by billions oftlollars a year.' The de- 
niisc of the ICC goes immourned. 

Substantial progress has been made in 
deregulating some key sectors of the economy 
— notably transportation, communication, and 
fmancial senices — in which competition docs 
an elfeclivc job of protecting consumer inter- 
ests. The United Slates has enjoyed large pro- 
dnctivi^• gains in these sectors relative to other 
indu.sirial economies becau.se it has success- 
fullv challenged the iradiu<jnal approach of 
selecting regulatioji or public ownership for 
tiliIUic.s and related inditsthes and opted in- 
stead f or the '’radical” solution of competition. 
The problem today is that economic deregtila- 
tif)n too often bogs down in controversy and 
litigation before the appropriate amount of 
<U*rcgulaiioit has been achieved. 

It is ihtrrefore helpful to recall the advan- 
tages as well as the limits of reliance on the 
tnarkei mechanism. Ntarketplace competition 
is not an effective way of directing people to 
follow very specific courses of at lion. Control 
of automobile traffic provides an example. Traf- 
fic lights, stop signs, and similar command* 
and«)ntrol dcsices arc* an accepted part of 
eveiy'diiylife. Howintfr. for producing t haiigcs 
in behav-ior that are less specific or that differ 
among individuals or organi/ations. economic 
incentives can be useful. F(»r example, lower 
fees for loll Itridgcs and loll higliwav's during 
oif-peak hours can redue<? the road congestion 
facing the command-aiul-conirol traffic SNSiem 
at peak hours of usage. I.ikewis<’. a statutoiy or 
administrative coinmand-and-t(uurol appara- 
tus can set a specif u’ level t)f air or water purity 
that sociel\ strives to achioe. but effluent fees 
generallv can achieve this same level at lower 
cost than {onvcntional prescribed rognlaion 
control mechanisms. 

The marketplace does not fiinclion pcT- 
fecllv. But the lelevani tjue.siion in any given 


instance is whether it works better than regula- 
tion. The answer can be yes or no, depending 
on the ivpe of regulation, the state of lechnol- 
og>'. and other factors. 

BALANCING COSTS AN D BENEHTS 

WTicn a reasonable case can be made that 
regulation is required to supplement or 
replace the market, its objective should be to 
find a favorable balance between tfie advan- 
tages and disadvantages of regulatory inteiven- 
tion. Even when a proposed regulation appears 
to provide a favorable balance, there are often 
opporiunilies to achieve the same or better 
results at a lower cost 

Critics of regulation must keep in mind the 
manv instances in which regulations, sometimes 
uitfi very large cosLs. have served the public 
interest. Thus, EPA's two-decade-old regula- 
tion retjuiring refiners to stop adding lead to 
gasoline wa.s an effective \s’ay to eliminate haz- 
ardous lead particles from exhaust fumes. The 
costs were substantial: the rule required refin- 
ers to adopt more exjiensive refining tech- 
niques, since lead liad been a low-cost octane 
booster. Rut these costs tverc exceeded by the 
imporlanl public health gains Uiat resulted 
from lower levels of lead in the ensironincni.'' 

'W’hen officials make a reasoned decision to 
accept or reject a regulation, or indeed any 
other proposal, tlicy are doing a benefit-cost 
anal>*sis. whether they recognize it or not. Ben- 
efii-cosi analysis is no more than a method to 
organize and discipline dial decision process. 
In .such a process, <ieclsion makeni explore 
iiliemalive.s for achienng objectives, thereby 
miiiimi/ing the cost to society of reaching them. 
.Alilunigh formal eost-benefil anaU'ses have been 
performed for many years in evaluating other 
aspects of government activio’. notably public: 
wtu ks inve.slmeni.s. tlielr application to regula- 


K t:j.uiiril nil Uipir\ oj lirgultilfry litfunn ( Wash- 

hii'KMi. U.t:.: f.S. CiirtiTnim-iil I’riiUinR Oniri-. lW?i. p. b»; 
rV«»»*u*cw yfr/wT *»/■ ihi l‘rr\iHfM. (Uiivhinj'lon. D.C : I'.S. 

(Mnx-ciiimnil l‘nmin}> Olfkr iW'T). j». 11*1'. 
y. UiUd atid jnui) tnavlnnnk. ’■Rt unlaliniis Tluil W<ti-l..“ 

Shtiiliih. .Api'il ly.Sli. pp. 



273 


MmhmizingCmK'tryiti'ntf liftpif-lion 


u<)» is still coninivei'sial. Better public explana* 
lion of the ru:cd for the anuKxis is obvitMisly 
necessaiy. 

Oelxites ovitr u legulaiois' proposal follow 
a standard pattern: Proponents focus on the 
seriousness of the problem to be addressed 
and ihe gor>d their change vsill accomplij^i; 
opponents point to the costs, burdens, and 
other shortcomings <»f the proposal. 

UsualK. ht>«h sides have a point, and nei- 
ther should he ignored. Good public policy 
requirts identlfkaiion and evaluation of the 
full range of acKantagc.s and di.sativantages of 
proposal.s for change, be they regulatory or 
other uses of government power. That, at its 
heart, is the role of benefit-cost anal>-sis. It is 
not a mechanical application of accounting 
and suitisdcs, but a method for helping deci- 
sion makers evaluate a new law or rule. Con- 
trary to wide.spread misconception, decision 
makcis, not benefit-cost analysis, would con- 
tinue to make regulatory decisions. But those 
decisions would bt^ better informed. 

The fact that a given regulation Imposes a 
buiden, even a large one. » not .sufficient rea- 
son to oppose it: the advantages of the regula- 
tion may far ouhv'cigh the dbadvuntages. Simi- 
iarly, just because the same regulation may 
generate .some desirable benefit is not cause to 
endorse it; there may be a far more effective 
way of obtaining the bcneiii. .\ useful evalua- 
tion must consider the balance between the 
two. 

Unfortunatelv, not all regulatory decision 
making is clear cut. One important difficulty is 
the widespread existence of hidden and indi- 
rect costs. For example, while the FD.\ keeps 
unsafe or ineffective drugs off the market, it 
also delays the introduction of new and better 
pharmaceutical products. The vhtbie impacts 
of diese two consequences, however, are ven' 
uneven. The adverse side effects produced by 
some medicines are vety visible. In contrast, a 
patient whose illness lingers because a better 
drug is delayed by the governmeiu’s review 
process is utilikely t«> be aware of that fact: the 
CO.SI to the p;«ient remains invisible. In such 


in.stanccs. bureaucratic delays can be literally 
fawl. Recently, the FD.A h:is made signific;mt 
progrra-s In expediting reviews, but it is appar- 
ent thiU far more can be done.*” 

In inanv areas of regulation, oppt^riiuuucs 
abound for benefiting one .segment of the so- 
ciety at the c.xpeme of Uk: rest — atui hw 
doing so in a stealthy fashion. Such hidden 
sul:»>idie.s arise pailicularly in tradiiioml cfo- 
noniic rule making, where regulators some- 
times impose lighter co.sls on K>me imeresr 
group or region, with the result iltat heavier 
costs are borne by other-s subject to the regula- 
tion. Examples range from lower uiilitv prices 
in rural areas to disproportionately low bod- 
ing fees for owners oflight turcraft 

The use of cross siih.sidie.s is a particularly 
pernicious case of such misguided regulatory 
action. Before the elimination of die (-AB. 
airlines that wished to fly longer, more profit- 
able rmite.s such as .Angeles to New York 
were required to offer shorter, unproniablc 
service to .smaller cities. The cross-counuy fly- 
ers thus were effectively “taxed" in the fonn of 
higher prices to subsidize those flying shorter 
distances. Now the FCC is lufing a hidden tax 
on all longdistance telephone calls to finance 
Internet access in classrooms across the coun- 
try. CED believes that such programs, what- 
ever their merits, should be financed broadly 
and transparently, not by hidden taxes on cmi- 
siuners of particular services. 

The costs imposed by regulation are also 
often broader than many people realize. In 
addition to specific equipment that may have 
to be added to an automobile or to a ppmUic- 
lion line to meet a federal requirement, the 
government directive may also have powerful 
indirect inlluences. A case in point is the value 
of lime that people must spend waiting in line 
for permits and inspections or filling out tbrm.s. 
Figure 2 summarize.s the estimated papenvork 


Irt. Kenmrth Ktttiu ;i«ej jvffrt"'’ Bniwit. "A Unijt liii? t ptiatt*. 
Dmn ItfimiMtiiiit JiiHmn!. {iW.S); ;Wt.37.^: fusKph Dt Ma.*i, 
'TrriMW H» Drw\{ Tntii*'. .ukI KL'k-i. 

JfinintiL it* i Itr.tSi: A7.V.iH4. 
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burden imposed by ilic federal g<nernmeni in 
fiscal year 1996. li we \^!uc ilie time of iluxsc 
filling out the forms very conHrr\am-e!y at the 
national average hourly eaniings of about S16 
per hour, the cost of the fi.8 billion hours 
consumed was about SI 10 billion. Since those 
actuallv peribrming much of the paperwork 
arc likely to have earnings subsiamially above 
the average, the actual economic cost was no 
doubt, even higher.” 

But tlie impact on consumers can be even 
less transparent, esptrcially since regulalion.s 
often have unintended consequences. Take the 
case of a federal requirement that the house- 
hold ladder be made safer. Such an action not 
only increases the cc»l of the product, but may 


Figured 


Estimated Paperwork Burden Imposed 
on Businesses and Individuals by the 


Federal Government, Fiscal 1996 

(in 

Department or .Agency Burden 

Treasury (primarily IRS) 5,347 

Defense 25« 

Securities and Exchange Commission 189 
Health and Human Sers-ices 168 

l.alK)r 1.^4 

Federal Trade Commission 146 

Agriculture 112 

Environmental Protection Agenev* HK) 

'rran.sponaiion 91 

Education 60 

Justice 35 

Housing and Urban Devx‘lt»pnicni 32 

Social Securin' Administration 27 

Another 129 

Total 6,848 


StJl'RCF.; L‘,S. OlJkf tif /w/rKwartw 

Maangnui'ul l*tiin Fftirrai (imirniviil D.tL’ 

t .S. tMAXTiiinnii Pri:iihij{ OJtur- I'.'lMi). p. lit 


make it more dillicuk to use. .As a resnli, many 
families may forgo purchasing this more cx- 
perii^'c and less convenient item and stand on 
boxes t>r tabletops instead. The unintended 
Averse re.sult. the reduction of safetv' in the 
home, would not be apparent from reading 
the proposed rule. 

In another ironic example, the current 
narrow tolerance .standards on pesticide resi- 
due on fresh fniits and vegetables do more 
than merely increase the costs of nutritious 
foods. A diet rich in fruits and vegetables may 
reduce cancer rales far more than would elimi- 
nating trace pesticides on those foods. As a 
result of the tight standards, many low-income 
persons in pankiilar do not eat .sufficient fruits 
and vegetables becau.se they have become too 
costly. On balance, cancer rales may actually 
be higher because pesticide restrictions are 
loo rigid.'* Clearly, the rhetorical claim that 
onerous regulation is alwa\-s justified because 
“lives arc more important than dollars" is too 
simplistic. In this case, it is simply wrong. 

For many of these reasons, estimating pre- 
cise bcnefiis and costs of individual nilcs k 
difficult and thus quite controversial. (See "Ad- 
vantages and Disadvantages of Benefit-Cost 
AnaK'sis.” page 10.) These difficulties are ac- 
centuated b\ the fact that few widely accepted 
.standards are available to guide reviews of pro- 
posed rrgxilHiion.s. For example, how do v-ou 
measure an extension of working life? How- 
clean should the air 1 ) 0 ? 

Becau.se of these difficulties, some analysts 
believe that benefit-cost anah'ses have .scvtrrc 
limitations.'^ Rather ifian serving as the prime 

1 1. TIh" CiDi ruumluiU>tt itsci* thr tahtjr cow the IRS 

;»iwl Prire Wait S42.41) in I'Minutliog the unal compli* 
amr ci>»t ktlevai iaxi-> .u InlUun. OMB liu.s nsett hu 
iHMiriv ««!«.( SSii.Mi deiived irtm* Ut>{»kins, in i-siiiicaiing |w- 
jM-nt'ork TOWN Ik lilt- ii)tle|x*i>deni le^ulaioiy a^tencieN. 

St-f Tax FuiHMlaiiun. (Amphaiif' (M.ih a/.Mfmiaihr f'tx .'>y.ytrm \ // 

D.C.; .Maffh. 5; OMB. Frpfrt »« <»i 

Ike anil Hruf/ih Ilf Mrriil /h^^Jilalinuf. fWasliiiijiKiii. D.d.: 
t Xlitf »»f anti It*5i7>. p.SU. 

12. Kobrn VV, ibltn.txl.. HiiJn. Onli. #fiK//.h>r.\.V/t«/«\c-\vYnrk: 

Oxfortl I 'imt-t^iu I'u-ss. p. 2”. 

IS. Stt. larnei B. I.avi-, -Bfin-lH-tUw Anahsis; l)«i the fU-nt-lifi 
tweed ihetatsWr’in. Hiski, «««/ l.h*n .Vflrrrf. Ftl, Ifatiti. pp. 
UM-IS4. 
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.VD vantages AKD DISAD%'ANTACES OF BENEFIT-COST ANALYSIS 


BciU'ill-i anah'siN is iioi an ■>{ 

hiiMuin jiiri'jiiifni. biU {he vi^oi'nas a|^)IU'aiK)i) 
jjitlgnK'ni. While hs if< hni<{ues inav 
sound ar< ;H;4“. ihev an- idilrK .iml r«»n- 
lincly {aiighi in enmoinU's courses, h is no! 
nnrt'ustinahlc lo ask dial dur\' bi* jfimenillv 
nnricrsiood by iliose in posiiions lo maU* SMM> 
million poiicv decisions. Tlu” ba.sic l oticepis 
arc noi diffienh. 

Benefit-cost .innUsls im^ilvcs sm'ral u-chni- 
cai pioc^aliires, Thr inosi imjwn.nn are f I) 
defining the scope* of Ix'nclhs and c<^!s. Ti) 
csiimuiing llie value (“vvjHingnes> lo pav") lo 
iniHvidiial inomlxrs fd socieiy of such ?x*nefiw 
as rerhuaions in risk lo life and health anil 
increases in amenities and rccrcaii«>md oppor- 
luniiics. and (B) ’dbeotnuinx" fiitun* benelii.s 
and cost-s to present values >o ilnu they can be 
usefully comjwrfd. 

Benefits should bo broadlv defined aixl noi 
limiictl lo favorable elTeci.s that <'an Ik* <iuunii' 
fled. ITicy may include significant idenrifiablc 
but uoniiuaiuifiable Ixuitdlts. .such ;u inenrased 
; I'lecdom of choice lor consumers and eiv 
hancetl opportuitlties for pulrlie enjoyment nf 
the environment. When some important asjH*c! 
of a benefit cunnoi lx* «|na!t!ifie<l. the {>r<>(X)s;il 
should describe the bcnclii in some detail, 
e.itpt&ining why it is imfxirfant. 

Somctinics difficukyin quantilving benefits 
diX'A not reflect uieasurcinctn sfmrtconnngs .so 
i nmth as ticficiencies in the necessan' underly- 
ing technical or sciciullk infoiniiUton. For 
cxanipk. EPA’.s iiueinai guidance for the 
preparauon of bcncfit-cos! analyses nn'ognizes 
ihat valuing rcdticcd hcalih rrsk.s is difricuh 
because i>f Uncertainties aboui ihe relatMinslup 
i between difTcrem pollmion levels and corn- 
spoiulittg iieukii efleers. 

i SiniilarU. costs are broader ihun nui-of- 
pocket expcndiuirc-s bv those directly subject 


U» the rule' inakinx pun ess. I'oiaf «•» oitouiit 
e»Bits ran iiu hide the value of time that people 
s]»-Hd waidug in line lor periuii.s. |><»o!vr 
lundlh resulting fiiHJi the itelav in briiiging 
new fberapeutic drugs onto the market, and 
the tnconveniiMiee. or worse, restdiiiig when 
prodtu'is are forced off the market bv burden- 
sotne regtilatojy jirocethires. 

IWiiefit-eosi analysis d<K*s involve uncei luin- 
lU's ami opporuHifiit’s for subjective jiuig- 
metus.''rhe nuisi iinpntuiii <liffitnili.y mav 5 h* 
that individual ituertrsf.s anti preferences vatv 
wtdele. Diflerent people aitaeh difrereiii valiurs 
U> (and ui-(> willing to pay difTerent amounts 
l«»r) ekaner lakes or safer auiointthile*. Sut h 
van'utioiis arise inmitubiy from tlifierences in 
inr«»t«e. ortupatNm, age, abilities, healifi sta- 
tus. and tastes. .Anyesiinuireofsin ietv's Ix-n- 
efits amlc'Jsis fit«n a tinifonn gmeinnietu rule 
will, lo some exu'tii, tifjscjue these tlillerences. 

However, these and related criticisms of 
Ix'iH’lit'Cost analysis miss the ccniral (xtint: The 
problems arise not from the measurement of 
bcofliis ami costs, but from the natun* of regu- 
lation itself. To say that individual preferences 
difi'er in wim a single l>enefil<o.st assessment 
cainuM capture is the same as saving that a 
uniform goverinneni rule will iiecrssiirily l>e 
um> strict and costly (or sjimc people and too 
lenient and cheap ft>i others. Averaging and 
approximation are hievitahle when gounn- 
mcm regulates. The qitesiion is tunv to strike 
The Ixul balance. Benofitx'osl anahst.s U ttoi 
imcndtal to jjioviile a final answer, hut to 
fraim* the rleh;tte iti a useful ami pnxlncitvv 
way. 

-SOl'IU i;: Bit'ff; oil irsfim<iuv*.i'(:!iii>i(i,|jtivr 
.Xim rw’.m Km» iiwss*' liontuu*. .«:«•! I*an! 
tin's:M*Ku«ai'«‘. Ix InO' it»e Seii.ite ilu- Jinti- 

l iun. FrlH'«i.Uv.s. HItiS, ttiiK{ili< '. iu»On b» 
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))asi> lor Vfj^ulaton decisions, snrh analvM.s. in 
iliis \ ic\N. sliould sc•l^e brttader pnrposrs such 
as liunking svsicinaiicalK about >ociii) 
issiK's. forriug ihe c < illrrtiou of rcU-vaui data, 
and especi.ilh, clarihiug (he implications ol 
decisions. Fot c\am),>lc-. rather ilian serving as 
du basis for ricicrnuumg whtMhcr a hazardous 
[)roduct should be lianned, benefu-cosi analy- 
sis Would be used in examine the various 
eflecis resulting fivitn such an action, iherebv 
jiroviding valuable new information to the 
pnlicv makir, in ihe process, the anaivsis niav 
stimulate i-flons to develop alternanve ap- 
proaches io the problem, which inav or mav 
not involve regulaton' powers. But. however 
used, a careful calculation of henefiLs and costs 
provides an essential discipline to improve the 
current arbiirarv prucc'diire 

To avoid problems inherent in placing mon- 
elan values on human lives, benefit-cost anaiv- 
sis sometimes can be .sirurtured in terms of 
lives themselves. Sodium nitrile, which is used 
to presene food, is a mild carcinogen. Its use 
creiUes ilie povsibiliiv that a limited number of 
people will develop cancer, On the other hand, 
a fai' larger number of peofile would die of 
botulism if niirrtes were not u,^ed as a presena- 
live in meal. A comparison of ilie costs and 
henefii.s of re, sinning the u.se ol niiritev lu meats 
indicates dial more lives are saved bv its contin- 
ued u.se. Thi.s ivpe of comjrarison was the basis 
for the KO.A's sensible deci.sion not to ban ni- 
triie'^ in meal and. instead, niereh to urge a 
reduciion in their use.''* 

The recent experiences with air bags dem- 
onstrate that neither (he bencfiLs nor the costs 
of regulalion need be measured in dollar.^ bin 
can refer to human lives. The National High- 
wav Traffic Saf'erv Administration issued air bag 
standards based on automobile tests that mac^e 
no distinctions about the occupant’s age. vex. 
Ol height. .\.s a re.suli. childrc-n under die age 
of ten have experienced a net increase iu f.iial- 
ilv i i.sk because of air bag.s. At Ic'itsi 40 c hildren 
in that age group have Ix'cn killed bv air bags 
in crashes that othenvise would not ivpicalb 
have been laial, ’ 


\\'bere bcnelits are <‘specia]l\ haid to mea- 
sure but certain lo c-\isi. it is imporiani to li.ue 
reliable cost d.u<i lo detenuine tlw most cosi- 
efl'eclive measures, (ilioosing beiwc on tegula- 
lorv ine(hf»ris hv ciunjiaring their costs to 
customers and producers is a more limited 
approach di.ui cosi-henefii anaivsis bui can sull 
be ven uveful. ('ost-effei livene.ss approaches 
have been applied sucressfiillv to areas ranging 
from defense procurement lo health programs. 

BARRIERS TO BALANCING 
BENEHTS AND COSTS 

The political appeal ol iegulati(.>u creaics 
an obstacle to the dispassionate scnitinv of at- 
tractive-scnmdiug proposals. .After all. who can 
oppose a sLindard that is described as provid- 
ing the consumer v'itlv safer products' Regula- 
tion usuallv is poliiicalU popular because it 
enables legislators and regulators to claim credit 
lor its benefits, such as ricldiiig the .socierv of 
S4imc hazard, while ignoring the heaw but hid- 
den or widely diffused costs of compltance. 
Tho.se coslA appear in no gov ernmt'ni budget- 
Instead, iliev ai'e buried invisibh m die higher 
prices of gew ids and sen ices })aid bv those same 
consumers and voters. 

-As a related mailer, one seriotis problem in 
anv effort lo reform regulalion is that the mere 
suggestion of change is likely to generate 
emotiiuial counu-ratiacks. Tlte most carefulh 
consii ucied and well-grounded anaivsis can an- 
tagonize citi/ou groups, who jump tf.) the c<m- 
clusion that wetlands arc aboui to be paved 
over or national forests sold to the highest 
bidder. Anv successful and comprehensive re- 
form must have a perspective that is not threat- 
ening to vvidespread citizens concerns. Reform 
must therefore iransceiid the ieehnicaliiies of 
benefit-cost anaivsis anci speak clearlv to basic 
public goals. 

I-J, r j VVitJi;,it«-, ■'Kf.LMiii li- Vjjptiud. FDA 1 t:ii)tlliiii> nf Silt lU- 
Walt Sittrl Sf|»u-mlK-i h. 16 Ruh.iiil 

<1. (Ilc-ll;mri. Ricti.ii'd ] FveUn | ^nd .Vniu It. 

(Ik'lljiut "nuiai'' Nitviif rtiiditu Public W'lirinon 

i»««. ■SlMlMIK-l 1*1X1 i: -l.'-'v'l, 

tv 1) C-r.ili.ni' and M'.ina .'m-^'id-Ckutuv 'AitH.i^n Ib'iirtii'. 
and KKkv," l\i\k i». <1(116 1 '.♦".•T I ]>: 2. 
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\ rs (■ ri I irk I !( 1 1 ■ c me isr « ari'li i! 
i <un in , i f t( II n n' I N m ii>c hr I'o.nh t<>r \<‘hriiu'ni 
i r ;tl( isH’. OKI ilrlrt'.flt-i ^ it i nr ((in) ( )i 

V oiK st'. he-nel’t-rov'. is usrcl r« . 

;iisu!’- l.u'' 4 ;r \finiiuKii w.iic! ^iton.-cis IcK.ii 
iitKif'fu 1,1! iro i.Kcl'' I li.lllc’vjc thr r.lirul.lhi >;i'. 
tin: ''-tien U'.r .m.ihsi' -ti-t's lioi nippmi ihr 
posuion (>1 .'tcr'V*:- 'lurirsi stoops. »{ir .iii.iKsis 
cjuickK :;on'.?.'s uiuU r k; i.u k 

A tln.ii i.Mi ! ;(*i to I aiel k! ati.iivs'.s is tin- 1 - rp- 
CKo!’. Ki'.d t'l'idimoiis ptKi option tlia: !h<-ti;sr> 
• il pi >v eninion i art.- of iitilo coiH c; n 

ill i-.iJ'O tho\ Ki'o "paifl Iin' husin»-ss. In 

0> :!ct;i.I, t !'.( is«.- osis an uliintaieh’ borne b\ j’ip- 
KuliMfUni \\o;-,mks .iiul roi'Ainncrs x\lu) ntako 
,iiul pure ti.is' ilu' prodoct.s atnl s,-iMrrs ijro- 
''liicofi msuUt 1 epiilahnii \!o»<-i>vft'. itlUih of 
I'io i'ulf makiin’ t'\U'i!cls Ki al! fin|iio\frs. t>o 
tho'N [jiKitit or notiprofu, iii the pnl>lH se<H'i or 
111 itu- pri'..ii<.' sottnr Kepntlation (,at\ I.h- as imi- 
doiisoiiio to: ,1 s(.hoo! nr hospital as lor a stix: 
mill or a oheniical pLtni hi arlditieni. because 
tliore .11 0 subsi.iiuial eoi »i inmies ol scale iii lom- 
pkino ’"ttlt ni.ui\ retKiiiatifin*'. snviilef eiue'i- 
p rises at e f.ttei ■ clispropoi iion.iteh ai!'<.(. led. In 
1 ho c.use of papensi irk. tot exam pie. e.uli Ihir. 
fe;^r^u diess ol'size. nta\ base to hll out the same 
t'l ) n 11 , 


WHEN REGULATION FAILS 

It Is heartening l<,) realize that clianm's in 
the remilatnix prtjeess do imi h.ive to start at 
sepiare one The appropriate qucsliot^ no loiijier 
;s. Wie sou (or or against cinuonmental or 
'ooi kplacc regnlalion;" Thai Cjucstion ha.> Jong 
been answered Tlic relesani questions relate 
:o hoss chose regulators' ni.trul.ue.s are rarrietl 
out — to the degree ol rule making and the 
speritio appia>aches clireeted hs a statute or a 
gosei luneni agencs , C)ui resis’sv has eonvintc'd 
u.s that greater social benetit.s could be achieseil 
with the same resourci-s nos\ cominiiled in 
; oinjjIsTtig with regulations. In this regairl, regii* 
laioiA failure in the public set tor ran be as 
( ostls as market t.iilure in (he pnsate sct ior. 


REGUIATION'S COSTS 

1 .i-.i', : ntj aside 1< a die moiiK itt dio >m 

• •f lu-m-tlts. rhe d<il!.ii inso ,i( i i l.i i n n: .or 
i.x. kom- K, h<- .gioiu d i:i -be- aeau U.oi da 
iosix <-.| atKei null i I O'a'll-' [K 'Us t ( d lla 

tii;d;^'c-iaj'\ ;‘'s: -.1 ,lI 1 t<'d<T.;! diOiu-sla (ImO-- 
imnas'' murrains. ()m- uide’v mod osriio.iti 
imlaaios iho.c toinnKmo aitO ti'dii,;! oa; da- 
Uon Cost . / hi!l:< Ml > < o' i a o; k;’, ()( u i p^>; < a[);:. i i 
m I-Mbi .iiicl •alii (‘isi S7'_’l Is lime m iho \< ,n 

2iH)l) (ve<,- K'JUrc ' ' M 1 H i'< O O ; . ib-at ic-rid.i- 

K *i\ ei in 1 •. la I! dispi ■ Ip. IS r !' M oiteK i o : n.i! t 1 m ;si- 

M<ss; il'.e tiiiideu ill o itil '.»l i air 'o tor lams 

to'oT dim 'Jf' aiii’xois iu I'-l'l-J v\.t' .dn'Ol UO 
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s<;l Hi H.ipkins, X. ..vi.q-. '1/ o'.’-a 

iS(. t.nnv Sill. S\..ai;u-.;Mii I. i mi. ■ :■ i ilu- sin.ls •! 

\li;. lit .lii ISx'iu. N' 


|)t'K cm |)r; cnijjlox't <■ ih.jii ior fonipa- 

im-s .,r n-i(;re 

li A ()fi< n ii!i!(L-d tli.il rcifulittioii impairs 
ct ( ii'.Dinic' li )■> csumatt-f! llial 'vlit-n 

[he (llc.iii \ii \c1m( 1 n> fiilK iiiiplenuMUcfl 
in L'UO.i, n ( :n (. uml.iin.inun \Mili t»i hri (.-ja'inj:!- 
itK’Hi.t) I'cij^iiianon : \vill ha\c I'cfluift; '.lu' 
iiaiion'' capil.il sioc k In tour pci< fir.. nicTfasf cl 
ihf c (.)sv of caj.m.il In fixe pvt c nil. and i t- duct* tl 
ilif real ^I'oss donifsiic product (a.«- c«>n\'fii- 
Monatlx ntcaMUt'd.i t>\ more than iliirr pfr- 
cnii 

Manx jmoplc find ii hard to i oinpifiifiid 
such imjioriani Imii .disiraci and angm^alt* 
cf'fc'cL'i. Foi' this reason, ihf ntore mic r<> analv- 

sis ptcsc iUfd m Kip^iuf 4. pa^f 14 ina\ be hclp- 
tol. Ibis table shov\'i how .i business rum Tu*- 
comes subjcci lo more and more rej^ulation as 
11 Clous 111 si/e. i-linii^ a fifleenih emploxee. 
1< 11 c\am|3lc, Mif ans l i lal d ic iiiaii :n ust t ompb' 
iMili Tnlf \'1I of liu (a\'il l^i)»lus .\t ; and ibc 
Amei'icaiis With Ois.ibililicx .Act. Hiring tivc 
more- peo’plr snt>|c( is tlir nnplox’e r lo ihc .Aj^e 
DisLi'imiuaiioii Aci. ihe Older Worker lii-iietii 
I’roLecbon Ac:, and (X >liR,A (uapiinnc ihc < on- 
imualion of nualical liemdU-s for u)i to Id 
nionilis 11)1011 lermiiiaiion'i lApanduic (In.- 
ilrm's laboi I'okc h\ siill anoilier five' workeis 
bnnc.s ii undei' tiu- jmi-view ofllu- Healih Mam- 
lemiiuf C')i ).^aiii/.ilion .At:l and ihe \’cifi<ins 
Reempltn'iueni A< i Some (ompanies Inne 
stated that llus |■c■'^rain from incre.i*;!^; em- 
jiloxineni siiecificalK (o avoid becoming sulv 
H'Cl lo the m’M lf\fl of rejiul.iiifun 

\N hen the eniiie bod\ of federal leguiaiion 
is t'Naniineti — sonicihing iiia( Is rarely done 
in die execmtxe. legi>Ialive. or judicial branches 
— it becomes apparent that tlie re-sultmt; bui- 
den is enormous. I he txpicai busine**s Inin in 
this counin is subjec i to l etfulaiion of virtu. ills 
evers asj:ieci o) its aciivirx. Kor even bov on its 
organi/aii'iual (bar:, from the board of 
directors down i(> fii si-line managenient. there 
IS ai leasi nue government agenev. and often 
more, vv ilh ilie povM'r to sh.i[)e. review . change, 
or ve to llu- conijianv's decisions, [n tlie new. 
gloh.il markeijilace. cnmplving with ihis vast 


arrav cil rulc‘s haiulKajjs .American i ompanies 
that compete against foreign finns with dincr- 
eni and often much lower cost sii uctiu es. 

Regulalorv costs, of course, are oidv half 
tile equation. Were it c videni dial die benefits 
of most of the vast airav of current reguLuioiis 
lusiilied ilicii economic costs, we should con- 
sider these costs well spent, Bui this docs not 
appear to he the case, /Mlheaigh the leceni 
OMB Rel)oi1 to Couprss o)i tin' Costs and Hiowfits 
of Faifyal Rr^datnnu estimates that the total 
annual benefits of oil federal regulations in 
1997 exceeded tlieir cost, tins iclls us liiile 
about whether the vinrginal regulatorv mter- 
veulioiis adopted recently jncnirle nel lienefits. 
which is the relevant Cjuestinn It is wideb 
acknowledged iliai ihe nci benefits from manv 
rcgulaion activities are subject to sliarplv di- 
minishing returns. Benefits may greailv e.vi eecl 
costs for earlv inicrvcutions. bui sub.secjutni 
actions lend lo piodme smaller benefits at 
sharplv rising costs. In such circumstances, a.s a 
careful sunev of environmental errmomics 
noted m 1992. "fi will be tjuiie eas\,,.io enact 
new. moie stringent legulaiions tli.u im|)ose 
l.irgc costs on sociciv, well in excess of the 
heurlits.'"’" 

Keccni anahsis o) major environmental 
ic'gul.itions reinforcc.s iliese concerns. .A siuclv 
using ilie govenmirni's own regulaion’ impact 


IT Omt to jH-fC«'Ui <■! iIk' iUtIiiu' in ])io<lu<Tixir ^vciwit m 
aDinii; ihr irTds h;iv 'k-ch ,rir'l>iiicf1 ii. rim run- 
tnc-iit.a ;»•<! .rj’iil.iiiiiii. Sk'C U hi iu ( li'rW “1 hr ( lo.si nl 

K«'(:iitiiioH. OS| t-V. tl’.V .Old ifw J’k kI in Kvilv Slrivvdim :i,” \ihro- 
•■•lu l.foui>»,i< Kn iiti. (IV) vn)l>ri ll'S" i Rr< rni lUuln s 

<>l !<U'Ovil iinUiMi ic. •■hi'w cNfii Ui i>ci' I'fTt'c L*. Sti' \\'a\ nr C'li.w 
and ShHdl>rpi.in. I'.umf^umrniril unii 

tu'i'if til liit i’tr.iil Knrl iW'iiChiiiRliiii, Dl,.; I S 

Itnirim '<1 ihr < .riivjn, IVlIt ) ,iiid IVul \1ac Vvtn . li.etiifliy H'p/ln 

tiiii. <ihti fh’- >•! ihf \nii^rfiu \\ W 

X.ii ii.M V IMV'.'l 

|s n.tiv \V . |i>iprnvn .nid J‘riri | \\ilv<i\oi ■tiiMii'iHiii nnil 
Krpul.uiMH and t S r.ci'ivmiir Crowili.' /CIV// /imiiu/ oi I/th 
iinH,i/\ (Siinillirv I't**"!!: 'tl4-'t4fl 

I*' lirfiiil III C.r».ci. <•». |/.t f.'t.vM fitiil liriirfilS I’f / ftnrit lO inilulii'h \ 
(VV;t%liiiti;i.iii. no OrTifr i>l MHi'i;»pi n)rnt .ttid Riidari. 
i>n. 

liM. V|dui<-rii I,. C:!in»pi I .iiitl \\ dH.vcr E ( l.iirv, ' Liimi 1 

~ /"intiil Ilf //iiiiiii'iti l.ii'riilu'i (]mn ir'nji 
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Federal Regulation and U.S. Business 
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-} M, ni.iic 
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1 o a\oi<l dix l iininaium 
against Irgai alit'iw 

iO Ol inoi'i: 

{ )< i upatiDiuil S.Ut'U vtlifi Heallli Act 

job .sat'd) siaiulard' 

1 ■( 1)1 nil >rr 

C'.ail Riiitxs Aci 

Vnu ritan^ With DIvTbilitics A( l 

To ;n Old disiTiininalion vs ith 
rcgaril to i.icc. color, t ti . 
■Rcasonahlr- ai connnodariotis' 

'.Ml O' nioif 

Anf Uis».rinuiiati«)ii \t • 

( OBR,\ 

Pimccnon .igainsl ngc l)ia' 

\lodical beneiits 

2') ■>: iH'orc 

[•le.ilrli Mjiiuen.mn Oig.mr/aiioii Act 
\ eier.iiw ktremploMiu iii A<.t 

Rcpiiiies HMt.) o[>tioii 

Clovers inililait scisii c 

*i() Ol more 

Kainih and MccIkmI I fau- Act 

Alfirni.uivc Ai tuoi l’o)grai!i 

t!2 V'ceks of unpaid Ic.ivc 
(a>vers recipieiu.s cil 
govern ineiu corn tacts 

lun Ol iiioie 

WVirkeis \(iiusunciu and 

Retraining \olincation .\r i (\V ARNi 

•i()-d<i'' nolid' ol large iavoffs 


S()[ R( rLL>, vji'ii.us '•i>uiir> 


analvscs (RLA.S) rcveuU Lliat onlv ol the 
major i'egulaiK>ns analvzed hv five major agen- 
cies from 1990 co 1995 met a benefu-cosl sum- 
dard. and onlv ‘J3 ot n4 Utiii! rnies did so (see 
Figure 5 , p^ige 1 ' ) 

REGULATION AS AN OBSTACLE TO 
INNOVATION AND COMPETITION 

The* iiiiunatjon. cost leriucttoiis. and c'oin- 
petirion that result lr«.>nv rapidly changing lech- 
nologv and in.irkets inav be impeded bv out- 
moded staiiiics and regulati<»ns. I'lius. the 


reliance bv the Department of Agriculture on 
tomitniou-s inspections in.sieatl o( on modern 
sampling techniqties has discounted or de- 
laved the adoption ol new food salelv irih- 
nologies. Another e\arnple is new medical soic- 


•Jt. liu- iiuiiH'ii/rtl .iml tii> wCcti 

wi>j n iU«- amriHV juaI'-ms !>ihI n>it di.iu’ 'o. I'li-' .n:.'iu i.'v ii'uml 
ht-i'crii.". (•ii'.iM f ili.m I ii*i> liii- .‘iilv IT t ulfv in ii ii.il 
.inil iiii.a Tlir l.iryt N.in.innii m .iiji-tii \ iin tluMr and 

<lnra jfidic.Ur- ilu- nrrtl lt<r .i xi.itnl.inli/i-t1 iv.i nii«<|nli<vri. 'imniji't 
FN«TiiM\r Hr.iiK It «rMr»x. .iixt iln M••l^-l>,lrl^,la ; i 

<iiv-itii/a<ii>n III .ivxix- t.ijKnnxN di.ii ao I aili-d i'>i m dn- 
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Benefit-Cost .4jia1ysis of Federal 

Regulations 
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u.iir lh.it in-xirh ilu- tva(?iun oi' utnevn-u'' 
rrf.iicd vmiIi .1 spcciJic do*.,- of 
r.idi;t5i'jn, Thr FDA iu^s nhi ri ihai thi> soIUvutc 
tnu>i be t'fi .IN a hni-tliral (ie'-ici'.'' A'; a 

ix.^uh. (.-\t n ,i < iuiiiijc in computfi <<>do 

reqniji'N liinf-coiivunimg .ind e\p<-nsi\«' 
rcappioMi!. \Vi. tlu* FDA rvg\i]a'it»n> toi nudi- 
Ciil tlrvitcs suielv tlici ni)t tfinienijjliHr ihf m- 
t lin-inn iii nirdic<0 (.•oinptuer softnarc 

The i‘\lk‘nNi\r icsicws ui which mam hca\ 
produciN are su?>jtrU'd in the I niicd i.irtU-'; 
incAiiahIv caDr ilu‘ cd.si uf prodtitt miiovatinii 
atid incmisr* ihi- tinci-tuhoiN oi iis fmaix ial 
siK'cevs. Mam In pass ihtAr banirr\ 

to innoMitMui l>v esiisblishing research ]ab<Ma- 
tovKA and pnxint iion abroad Phar- 

in.iceulKai and medical cfjiijjjim-iit firms pio- 
\'t(ie Mt'ikint; ilhi'tration>.' Tib’s nanfinent 
owiMM' slionlri ■'lininl.iU' the piop/nuni's o) 
toiiyh M‘Uu';;U!on to iak<- a hard look ai lln-ii 
ajijjroiK h. Doinpanio nio\'injf to (hi- N'eilu i- 
lands, ior ex.imple. arc ix»i s^ckinJ^ a weak oj 
( liM- irguiaion eiiviionmcnt. but one dial 
is fiHif'c Hcxibli’ and tdfuii-m. 

Inmii.ilh. Older eotupanie-s that have mas- 
tered iIh iniric ueie> 0} goM-j inncni rules oJumi 


find that le^ul.Ufux' haiiiers c.in be nsefii] in 
keeping can new compfiilioii. In ihcsecitcum- 
siaiui’s. ilu* tfgnlaion- battle can hecome a 
siniggU- hciweeti the “ins" atid ilie "outs." \ 
classic prodiiei c>l such a stniy;gle is the prini- 
sion in the < .icau Air .Act that inanciatcs tlif uve 
of expe-nsive scrubbeis men if the lUtlin' uses 
{•\penst\e ■■clean'* coal. That pioMsicm was 
( lumijhoned In the regions producingt heaper 
bui cliriitT c<ial. which had to be >criib])ed to 
meet the (’lean An requiicnn tits. The uniser- 
sal letjuiieineni Jor vtrubbcis u.is fai more a 
regional crosN-snbsidv fioin i lean to dinv coal 
fjrodiuers than a true eimronmental ai'tion, 
t nionuiirtlelv, the bene ficiarics ol segulaKOA 
action often are nwaie iluti inarkeLs weak all 
loo well, and dies iln'ceiore sujipftt i (he ctav 
lin nation of regidaiions iliai rc-srrain iheir c (un- 

peiiiu m. 

THOLGHTLESS OR 
OUTMODED RULES 

Kxanuiuiiion of tliese iargi-r ecoiidinic el- 
fects should not preclude consideration of the 
ai bill an and tbougluless luii in e of cei iain in- 
di\-Khia! regulations. case in j)<.»mi i.s die or- 
der b\ legnlanus 1 ecjiiiriiig a Kansas Ciiv bank 
tt> {>iit a braille ke'-pad on a clnvc-through .ATM 
— HI be Insiallefi on the driver's side.''' ^■e^ 
.lOoihei example is a federal lave ]>r(jhlbiting 
home liuilders from installing toilets that liold 
mote than l.fv gallons of water. This .siaiuton' 
proijvion. iiivtead (vf conserving water, often 
i'e(|uiM s using tvro o)' three Ihishes to get the 
job done — quite .span from tlie qnrsiion of 


J'J V.i \ ,/• 'I'l • ( '.')U,hrlllliih 

: VV.i»!h«.iH<.m. UC, t i S\M. no f'liln > I’j. >(«•(■( U». 

i.s t‘«-*r,. -Ii ,k 1<' CaiO'niOK!';; M,.t( i’.iui Xc u- I'l.iiu 

IViMiwN- li'-.-iktujs I'oiii', ItiKf \’. ■ V\;t«tni»i!l"i)l, 

ll.r Itno'LitiC' jviiv tl ’I .S. Vl.-dn-c'i 

<.iic>i(>.iiii< N I III \i ( I'tn.iti- l‘ii«liuie>.ii(iii<i- 

t \.>t\ Sjiriri^ ('.".14. ji -I. 

2 1 ti'iii.ir M<'iiiiMe-< » .im'I IXmi Vt.n yi iIiin. ‘ Kt nul.iio -v « Xi i kl?! 
IV l‘uv:t;iii> Vim nra'v N Im (‘ic (irtul., K'imico 

f,i .» Siwrlti'^-r 'JI, niM ]ip 1 '.J 
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MMlmn'i'H: (i’.: 


vvh\ u.uer slinuld be singled out .\inong < 011 - 
siniier gruxls toi regulation, - 

Of mor<* s<‘^icm.^ economic inifiact arc the 
rules of the Department of Agriculture requir- 
ing tiiruiiTs so <lispo.se oi millions < it [rounds of 
peaches, nectarines, and other good truit !»»'- 
cause ilie\ aic smaller than fe<leial siaiiflards 
[lennii. As a resuh. fo(xl that coulri be soUl 01 
given avvav to the needy is hdf to rot. Sadiv. 
iliese trxainplrs ot appalling regulations are 
not unique-. 

in inanv instances, conti-niporan rcgnl.i- 
toiA aciicTiv is a vestige of lesponses t<i prob- 
lems tlnu h.vve long siruc pa.sscd. <lt:ai ex- 
ample IS (he Davis-Ra< on Act. uhich proscribes 
'■prevailing ' ivages on government i onstruc- 
lion contracts that are generaiJv above the mar- 
ket wages received bv other \\orkeis iti con- 
struction jobs I he statute, which was enacted 
in the depths of the (ireat Depres.sion, was 
dcsigru-d to preverit sweatshoji conditions in 
the bvulding trades. Si.xtv vears later, the origi- 
nal Jusliricailon ha.s long since disappeared. 
Ijui the suiuie and its regulaiioit.s sttrvive m 
lull I'orce. \o .sounrl economic rctrson to con- 
tinue such wage regulation has been articu- 
lated . 

•Another striking example of the persistence 
of obsolete rules is found in the administration 
of the Resource Cotiscrvaiion and Reci^ven 
Act (RCR.A). EPA's Othceof Solid Wiiscc (which 
administers R(.R.A) originallv placed silver on 
iLs toxic characteristic list because silver was so 
listed bv EPA’s Office of Drinkitig V\arer. How- 
ever. injanuarv 1991. the Office of Drinking 
Water eliminated the standard for .silver be- 
cause it determined that silver in drinking ua- 
ler had no adverse effetis on humans. Yet. 
silver remains on RCR.A's list of toxic .substance's. 
Such example.s dramaticallv illu.viratc the need 
for periodic review of regulations to ensure 
that their original purpose remains valid and a 
more efficient process for eliminating, correct- 
ing. and simplifving those that require it 


INSUFFICIENT OR 
DEFICIENT ANALYSIS 

.Although the most critical part ot ihi* regu- 
lalorv process occurs wlieii dongics^ cn.uis 
.statutes utulfi vvhich regulatorv .igenciev oper- 
ate. thi> crucial legislative sUige i.' (.oin[)!et<.'l\ 
exempt from ariv re<jiiuemeiii to ex.imme the 
potential impact or effectiveness ol the pro- 
posird law. None of the lecent legislative pro- 
posals to enact generic icgulaton rctorin mn- 
lained aov provision tin Congro-s to iriilude 
such reviews in it' deliberations. 

It is e.isv to ideriiih regulatorv [irograni' 
mat have serious deficiencies and elicit wide- 
spread obiections. Bin llte problem is rnim 
fundrnnetttal than suggested b\ li.sLS oi sillv r egu- 
lations. No one sets out deliberaieh to creaie 
hurdcTisome and iivefVc< live rules M.tnv o( the 
iinderhing statutes have created huge and iiii- 
ncccssarv co-sLs because Clongrr's did ivot suffi- 
cienflv atialv^e the problems and the proposer! 
soluiioiis before taking ui lion. Powerful ex- 
amples arc asbestos removal and .Supeifuiid 
legislation. The shortconnngs of these laws are 
too serious to be brushed oh bv a general 
appeal to the universal desire for a healchv 
environment. 

It is useful to remind Congress that it passed 
a sweeping law that led cities tinri states to 
spend ncarh $20 billion removing asbestos from 
public building.s. alihougli RP.A concluded, 
after sesme rc.search. chat ripping out asbt'sios 
was an expen.sive and dangerous mistake be- 
cause the removal effort increased the asbestos 
fibers circulating in the air.-’" Obviously, the 
analvsis should have preceded the legislation. 
Similarlv. the congresxionallv enacted .Sujiei* 
fund law ha.s turned out to be a costiv 
bonanza for lavvrers becau.se the bill effectivelv 


2.V. R'»h Sia»{’a''"**‘’*K- *Sn>ji! rVii'iiU''N<-N Flu'lu‘i.1 W’lil' Mims <»ii 
Rr;;iilau«iti>.' VI. / «iit« /onmrit, \ii»riL't 1’1'IV. p I - 

2 i*. Vv ilh.im K. Xii'w-iw. "Suiili .-CiM-rw liunn V-lx-'ii '» P'l'f' I iulv 

Ri't liH .Vl«>>» iiiMcU' BtuiiluiUN." I'tiC I’ltirt. J'.‘ Srp'i'niliri 
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cni])hak.i/< <{ tJu' cleiermin^lion of liahilitv railuT 
ihaii ilu* reduction ol'pollution.-' 

(.oinjjomiding die problem, nianv regula- 
ior\ siaiiiies. especiall\ in the area.s of environ- 
ment and job safety, prohibit or seiereh re* 
strict an\ use of economic analvsi.s in the 
hxecutixe Brancfi s rulemaking process. For 
exatnplc. in two related decisions the Supreme 
Court inierpreted tlie underhing statute as pre- 
cluding die use of cost-effectiveness criteria in 
liie deielopmem of OSH.\ regulations. 

.\!oug the same lines, the Clean .Air .Act has 
been inierpreted to piohibit EPA from consid- 
ering ensLs of anv kind, much less u.sing ben- 
cfiKosi anabsis. in selling air-qualiiv criteria. 
Hensevd uiiile the Toxic Subsiance.s Control 
.Act authorizes £P.A to impose controls on a 
chemical if it poses an ‘ unrea.sonable risk of 
mjLin to iiealih or the cnvironinem." it alst) 
rec]uire.s that LPA take account of the e<o- 
noniie flisadxaruages of eliminating or ri-.siric t- 
ing the aiailabilitv of the cbcmica!.-*’ 

These limits placed b\ siatuies on Executive 
Branch resicw place the ageno heads in an 
impossible situation. The situation is now uorse 
than the quauriari that faced an incoming ad- 
ministrator of the EP.A m iho iaic 197().s: "He 
found hi.s hatid.s ivere lied. Of approvimaieK 
12o regulations under devcloprnmu. all but a 
few were specitu ally retjuired by a statute or bv 
a court order inieqireiing a staiute.'^' 

Thu.s. ii is often futile for die president to 
direct a rcgtilaion agencs' to choose the most 
cost-effective approach. Tins is especialK the 
case when the governing suuuie closelv pre- 
scribes the specific actions to he taken, which 
miu’ be far fiinn the most rosi-<*ffetti\e ap- 
proach. The hivantine requirements and time- 
tables of die almost S(Kl pages of the Clean .Air 
.Act .Amendments illustrate the problem, h was 
easv to forecast that the Clean .Air .Act would 
create a litigation l)Onan/a, Serious analvsLs 
iiisidir and outside die gusernment quickie 
noted ilu- enormous burdens that \^OIlld Ik- 
imposed bv main of the detailed pronsions, 
and espcrialh In unrealisiit limetabies and 
de.idlines 


-Analysts at Resources for the Futuie .showed 
ill IP90 that the pending Clean .Air At i Amend- 
ineiiLs would flunk the simplest benefit-cost 
tc.si: the high end of the range of estimated 
annual benefits (S6 to $25 billion) wa.s belon 
the low end of the range of annual tosts ($29 
to S3f> billion).'' .Analysis done at the Pre.siricnt's 
Council of Economic .Adsisers came to the same 
conclusion. .Although critical to the bill tKing 
tichated, this fiasic analisis nas ignored in the 
rush to enact the legislation because there wa.s 
no requiremem that Congress consider .ms 
such anah'sis. 

Another regulators shortcoming resuh.s 
fiom proliferation of unt oordinalcd and o\er- 
lapping .statutory audiority and adminisirath e 
rule making. .A dozen federal agencies, rang- 
ing from ific Deparimcm of Labor to the 
Nuclear Rcgulaiorx Commi.'.sion (N'RCh. base 
different definitions of hazardous .substances 
and different inspection standards for packag- 
ing these substances. F,ac h refuses to accept 
the standard of another as legitimate. ,Vv a 
result, compliance is needlcsslv difficult. 

One univeixai .shortcoming ofstandaid rule- 
making is apparent. Each suiule or rule i.s 
promulgated in i.solalion, as if no others e\- 


27. f. triMKinr* ■J'luiii»nii(ls .il Sn.all 

Sill!!'. Ill .. I «^.»l X.^luniHx’," WnHSirrri Jo\in\al. Nt.iiiti 
|j A-21: Kich;ird I *Supf rtiind: RpRulalifni vi. Ki|;liL*.. ' 
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isn'cl. .\s iioteti iibovc. when EP.\ sfi> sund.irds 
uruli r Lht- ( Jean Air Aci. I)\ lau ii ni.iv consider 
onh ht.iith a> c riteriun in si iiitig perniis.sible 
poliiUKin liM'ls. with no re^Mrri lo cosiv. Nei- 
ther can it c onsidiT alternaii\c. nmre efTr< ii\e 
apprr)acht'> lo inipni\in<; heaiih, n<»rfvvi» die 
odu'i {oini^o' pollution generated f>\ coinpli- 
arue The prohlern is iliusi r.iied iri;jp}>i(-.ill\ bv 
the artificial laktw of sludge generated fn' ihe 
sciiihhers teipiiied to cK an the air. 

Ironicaih. the governing statute ;U linie.s 
requires ignoring important potential benefits 
<sf regulation. For example, under the (iom- 
iniinitv Rjght-iu-Know .Act (a mtiiou oCihe lau 
dial established the Superfiuid). companies 
nuisi pnbiich’ report the amount of their einis- 
.sii.)ns eacli seat . Sue h infornuition ha.s led main 
rornpanics to .step up tfieir pollution control 
efforts. Houeser, goserntnent agencies arc 
e.xempt from the reporting requiremcnl. e\en 
though .some of them are die biggest polluters 
in the nation Tlie benefus achieved bv die 
Communits Right'ti>Knou Act would be in- 
creased if iLs requiremem.s were extended to 
the public secifjr. This Icad.s lo a more general 
point. The co.sls and porenual benefiLs of gov- 
ernment regulation are not restricted to bu.si- 
ne.ss: the\ extend to the nonprofit sector of the 
economy as well as to portions of the public 
sector. 

One glaring deficiency is the inficremly lim- 
ited scope of Executive Branch review of regu- 
lations. This levirw ha.s been established bv 
e.xecLitive order rather than statute, so that a 
fuiure president niav eliminate these reviews. 
C)I more irnnudiate concern, however, is the 
fact chat independent regulatorv agencies .ire 
gcnernllv exenipi from this proce.w. aliliough 
ihev mav soluntariiv choose to follow sonic of 
the procedures. In prailice. this mcan.s that 
large bodies of federal regulation arc bevomf 
the purview of reform efforLs — those of the 
HX:. federal Energv Regulatorv Commi.ssion 
(FERC.). tTC. fnieriiatiomil Trade Commis- 
sion (ITC), National l.abor Relations Board 
(.NLRB). \R(\ SEC., and Fedi'i al Resenc Board. 


Manv regulators, ulieiliei 'ub|ect lo jiiavsi- 
deutia! <fiiective or not, .ippeai lo be oui o( 
-svinpathv uidi reform, or at iea.st veix snsjji- 
cioiis of the results of ccnrionii»- an:il\-.is oi 
their programs, Oui of habit and pioicdnc 
instinct, die agiauies follow biii'eaui rani . iiuj- 
llcieut proc:e<lurrs uiihlu a legulistii. mmri-sei 
that h.is fieen calkfl “the fle.uli ot common 
M-iise. ■ It Veil! lake .t Ij.isic change in tlie cul- 
ture of federal regiilaioi'v .igi-iu les. .md ofiluai 
congressional .ind pi ivate-M-rior -.uppi a-ieis. lo 
develop an atincwplieri- dial wekonnw new 
regulatorv approaches in fu-ii of smiplv cxp.mfl- 
ing existing r<-giiiatioiis. 

.Moreover. e.xperienied government iidirial.s 
are prodcicnl at offering li[5 serv ne to i in ul.iix 
issued hvO.MB lo implemeni piesideiuial poli- 
cies. The ritual presentation of .\omc perluiu- 
torv economic analvsis enables a'^^encies to 
ignore the spirit of the effort while .still ineiM- 
ing formal requirenients. ^^lL•n the Geiu ral 
Accouming Office (G.\0) examitied rlu‘ 
regulatorv analvscs performed bv FP.K under 
the (Jean .\ir .Act from 1991 lo 199.’», it found 
that rj did not assign dollar values lo esti- 
mated benefits, b did not m.ike the required 
compaiison of alieniatives. and did not sfiecilv 
kev economic ttxsuniptions sucli a.s the discount 
rare-^' 

HEAVY HAND AND SOFT TOUCH 

Ifiherc isanv le.s.son that we have learned in 
recent decades, u is that regulation is a pmver- 
liil rcnierlv that .should be used oniv in situa- 
tions v^he^c markets do not work adequ.itelv. 
(•iven the Inigr amount of regulation in foit r 
today, a compelling case can be mads‘ for econo- 
mising on regulation. Like am virong mrdt- 
cinc. regulation shoidd be u.sed carefullv and 
with full aiiemion to iis adverse side effects. 


.va. etiiiip K ih’ ■<! r i.intiji.ii V’.. Ni-\. V.irL. 

Kjiul-Xit llunx-. I'.riii 

Ct. S«-«- t«-7liiiii>iu .il I. \»i- Sirw II' 111 ! Iir I .«!u T .d \i I I iic)ilill>! 
Oll’u-r Ii. »!«• I .S. '>n l i\.-: uiin-iif.il Vlf.im, 

\V.ishmyr.>i; n.< ... V'{i>i-inlK-i 12 I'idT. 
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I tir i>ppi't>|>riau' rojjulaton it‘''p«ui>e u» x*- 
nous .sh(n ut»inifiy> (ij'lhe markflplacc t»r m«ci- 

lies wiiliin i« ra})g«* <>i' aUeinHUves along a 
spcc u'uni. \\itli ilic repDi iing of inlorniation ai 
tmt- i-nd and ir.iriiiional directive rule niakitig 
ai theoihei. Inrcimediaie posniunN snckide a 
varicn of mi rhariisjns uhich in\c>lvc' ihr use of 
lilt' pjjcc vNMctii. Mi<')i as pollnnon taxes and 
irnr.ssions uading, 

in ntan% instances, regulators ohjcc iivcscan 
he achiesfd ^^^^lKnll resorting to traditional 
<<>imnand-;md-{onirol inteiveiuioiis. For in- 
siaiK'ct. a rerjutroment for disclosure of inf<jr- 
nuui<3ii <if fioini source polluikin from indus- 
trial [ilants or surgical procedure success rates 
from hospitals, c un (dten produce the desired 
changes in beha\i{>r and ouicomes h\ iuronu- 
ing consumers and c iii,rens groups, Each orga- 
niitaiion ^^il) haw both an inccnii^e n> ''CcK 
iniproveinciiLs and the nexibiliiv Jo a< hieve 
them in ilie most cost-effective maimer. Wlii'e 
intormacion disclosure is obvioiislv not ad- 
t'qtiate to deal wiib all problem.s. ii should he 
considered a first step, or the Jighiesi louth of 
A go\'erniiieiH agency addressings regulators 
problem. 

C,iommiind-aud-control regulation creaK's an 
appearance of ceriaimv and fairness. The re- 
suh is decrceri; c'sersone must obex- the rule, 
■^'ei. the results are i»fien disappoiming. Con- 
sider the mnnerous limes tliai Congress has 
postponed ilic oricciivc date •)!' s<une totigh 
new eas'ironiuenial rule afi<‘r experience has 
shown that aiialnuig the narrrmh dt-ruird goal 
is infeasible. In i ontras;. lelying on the market 
provicle.s less apparcni cenainn hecau.se if i< 
dilftcull to fouM Hsi specific outcomes. Vet. the 
direction of change is generally clear. For 
t \iini(jle. laising l.iiuijjig Ice.s at a major meiio- 
[.lollian aii poi l wsl! divert some iralfic to levs 
itmgesu d m arbs airports, hiu to an iJndft<T- 
mined degree. Ii iinplenicnU'd. iiut-ntivcs 


suhsequcntlv can be adjusted in light of lU'u 
information to achirve <lesircd rcsuh>. Sucli 
acliiistmenl-s at e much more difhculi tci make 
under a conunand-and-contiol regime, 

Oiliri flexible approaches can also plav a 
u-sefiit role. For example, tradable penuiLs rep- 
resent .lit ahernathe vv:n of attaining a desired 
U-\e! of envtronmenul cleanup ai lower costs 
than the more iradilionai method oi reKing f'n 
qiiaiiiilaiive controls (see "I sing Tradable Per- 
iitiLs." page' 2(»), Tin- more incenli\e-onemed 
economic a|>]>roarhe-s also encourage the dc- 
vck»pfm-nt of ufw lechnologies that can acdiieve 
society's ohjeriivc'.s uiih less di.sruption and de- 
lay or more cfTeciK'elv. We mu.st recogni/e. 
howeser. that even thcM- inctntKe approaches 
are normallv accompanied b\ a suhstaniial regu- 
lators conipcineiu. For example, tlie govern- 
ment seLs specific allnvvahle pollution ineh in 
the trading of sullur dioxide ]>enniLs. 

Theregiilaioivsluiricommg.s riled here me 
becoming more apparent a^cnirsoc ieiv spends 
manv bilHom ol dollars annualh u> secure lim- 
ited improvements, When combined with ilie 
high overall tost of regul.ition. thev unclersc i,u'C 
tile need forreforni. 

To iesut<‘ a fuudameuta! but overlooked 
point — economists breathe the same air and 
drink ilie same water as e\cixcmi“ else. Their 
criticism of the gowrnmeiu's rcspon.se to pul> 
lie concerns about worker safet'’. the environ- 
ment. and similar issues does not imply that 
lho.se leguimaitr public concerns should be 
ignoicci. It rather suggests — and this mav bo 
the mo.si conqirlhiig reaMin for this (ll'D state- 
mem — that the .\inencan people deserve bet- 
ter results h'om the resources, time, and effort 
devoted to gosernmeiu it giilaiion, Our air 
fvught to he cleaner, our wau r purer, and our 
vvotkplaees s;der. at the same time that <mr 
consumer living standards are higher, 



USING TRADABLE PERMITS 


I r lulinij In i lu- in.ijor i dih rsvion lo 
C(. I )[(( iinu s ill file- ( Ic.m An .-\« i Aiiit-nilim tit-; 

1)1 riw .i|>j')rna('h ii'Im-'- on (he I.k t iliai 

inrli\i('lual cnm().in ic-s i an UMialK li •>'« 

(.O'lU v\aN s ()t I I f iiK ni;^' t hcii |>> >l|iili< in (hrmiali 
( i.iiloii-d to thcii itir '.tuaiioii' 

than tTii incur i c^nlalins ( .iii l)\ iiNin'i 

.K i<is.s-ilic-l>oai(i i(.'C|uin-iiH'ii(> Tlic \c‘t'>rmis- 
Moiw iraflin” poin \ foi 'iiilfui dioxidf cinis- 
'ioH' i> an at] cm pi to t.ik.c .irKanLiijc <if tliis 
' lac.! h' cicaiinn mai k»’lv it> di‘ f.u lo "iTi'lu.s m 
polliinv" [ l adiii^f of ^■lnl•^^il mi • i oik «'ii- 

iraltn an polturion ( omrol cftoii-* on iIkim- 
ennsMons soni i os iliai .u r • hoajX.-'l lo umli ' »l. 
thoioin loflucmi' osoiall iost>. It oiu- ciKiipam 
I an l ofi lu 0 olnl^•'ion^ moro i lioapK than au- 
nt hr i . Ijoih i:an fioiK-lit if iho fi >i im i juin lia«'s 
sini'sioiis rij^liLs fiom iho laikn'- 

EmisMons trafliiii» fan i fsiil] in Nulj'-i.iiiii.il 
oiDnoniii grains, m ilic form of iv<!ucn<l < om- 
pliaiu (' <.'f)sis lot’ hiisiiirsv, uiiti aliiiosl no iK-\;a- 
live ctti'cr on ()i<* (rnvinmmom. Tltc l>asi« imli 
' of ( iiri'oncs tor cniissifuis u adiiii; i' ihc ono-iou 
omission I fducuon oroiHi. ( irediis aro « u aunl 
whon poiluuon s<<ui'< n > such as pidilic uiiliiios 
I cdiif i' tlioir riiiissions fK'low die losols alio\Mcl 
( fis ilieic permif.s, riicsc roduenons can f)o 

j .K liirvi'd 111 a sai'ioP« of A\a\s: hurmnij t loaiior 

[ fuel, in<iall)n|iJ nmv roiicro! ot[inj>nH'uT. oi s|mt- 


(iiur douii a poHiiiiiij' lai ilits alion,'tlu r, f mi«- 
Moii.s allow aiu'os iiKn hi linuolit m lid, -n 
hankocl like am oilicn lommndiu . it a niilm 
hold'i Mii jjlijN allow aiu ox. u mav 'oll i ' u in m 
nmis wlmxs- omisxionv lo\olx om rod ilu i: ,il- 
lowatut su(i|iis. ni ii ma\ '.iio iliom i.n hm ui 
liiiiii o vi-aix 

"llio niaiko' loi pnihiiinii i todiix li.ix lucn 
flo\olnpiiin. 1 ho Sfiliinio poakod al liwiml- 
:ion ciodiis ir.idofl m Idd'i and has ‘^oiioi.ilh 
hoon in the taiuto i •! S lo In million a \ o.i i 
rii<- t\[)u al piitt pi r lon-cioiiii lias doi Iniod 
siilisianiiallv. frofii Shi'O in iddi) lo xl 1(1 ni 

IMdT. ()\t rail, ilm iisot'iiliu-ss ol'diis afiproai h 
has 1)0011 fU-iiionsiraiofl ipiiio i loaiK 

Illinois Powor sastni S'.) I million h\ [iiiulias- 
iitfif allouaruo' insirad ol insfallinn v< iiiti))ois. 
aiul H isooiisiii Flcticis I’owri sa\ori jlmo.si Sdh 
million hv a\oiilinn ilu' noori for 'ci nblicis 
This p..siiiv<' iioml i' (.oniiiininji. Oiiko I'owoi 
has projocirfl sav inys ot S'^Dh million. ( loai i \ . 
dif nc'v lloxihilil' m die air f;nlla(ion loiiiiol 
law has rased tlio Imi ilcii of toinplMiif; \Mih 
l .H.\ siaiidards. In l‘.)‘.> 7 . ihc New \oi k Stale 
;ro\<*rnnifiu found an intfiesttni; us«' lot die 
pollution crefliis ii possessed It oddied diem 
as an aiii'a< 'loii to .i :j;!ass mamifacuirei who 
wanted lo trniM a new l.u lOl^ ;ii the M.nc 
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III. 

Previous Attempts 
at Reform 



Piisl etioi'w’' u> refonn <1 k' pioci'S'* oi writing 
|{•^u!dlo^\ lau-5 and iinplcnit-niinR lej^ulaiions 
lia\c failed or fallen short. This has been flue 
prin( !))all\ lo lack of public Mip]><>rt or iiiMiffi- 
(K-ni oNcrsiyhi on the pan ol the ]<-^i.sl,iti\<' 
aiul lixccvilise Bi'ancli i<-ad< rshtjj. In this j)olic\ 
siaienieni. \se lecomimiui iniioNations in ihe 
ri'^ulaun-v pri^ce.ss dial will proinoic unpor- 
taiii social goals as vceli as ct onomir cincicncs 
aiifl long-ieim gmwih. A briti' ixaminanon of 
prcNioiis atu inpis ai reloiin prosifies a useful 
background for these rec oniim iidaiions, ' 


LESSONS FROM THE PAST 

Since U‘7-1. even' prevKlent lias aiienipled 
to inipri)\e the irgulaion' process. Presifleiu 
Ford !;uincliecl a bipartisan etlon to iinpiove 
ecoHoniif legulalion, paiucularly with lespect 
lo r.ne legulaiion ol' the transportation and 
jin:ni(ial indusiries, I’lesiderit Jinnin ( .irier 
toiuiimetl dial elVoit with lIk- elimination «>1 
die Ci \!V the reduc ih ni t >1 1 csiricijons imposed 
1)\ die I( C , and Cl ea lion of iiuense jirx e < oin- 
petuion in the (in.UKiai indusin. Each ol these 
presidents .iKo otalilislii’d a lorinal s\sieni lo 
1 e\ ie\\ iie\\ in regiilaiioiis betoi c tluw 

\\'i‘re issued. Itnporiani lessons I'ati bt learned 
hoindieii .surces.ses as well as iheii hiilurc-<. 

I'lesideiil Fold's concerns about the inlla* 
lionaiA iinp.ici ol teder.il acinilies. esjrecialK 
regulation, marked ilu,‘ beginning <>1 .in orga* 
niced, (.onipreheiisivc eifoi'i .it u■gn)alOI^ re- 
foim. llis Executive Order IlFLM evi.ibllshed 
pixuccluies joi jm paring Inllation lin})a<i 
.St.iieineiUs Ui illuminate the economic impad 


of rcgulaioix projicwals. The siau inent.s \\ere 
piepai ed be the earimis exec utivc agencies and 
reviewed b\ the Clouticil tin Wage and Price 
Siabilhv (OWPSi. 

I*resideni Ford lot used on lour retorms: 
; 1 ) measuring .md (tmsidermg lire benel'it-s 
.ind Cf»Ms c)l proposrfl regulations. (‘Jl rccitu- 
ing ilie backlog and dclavs in regulatorv pro- 
ceedings, (3) siiggesfing changes in legislation 
uiiflei which legnlaiim progr.nns operate, and 
i 4 1 ensuring ih.ii rtm.s timer interests pi e vail in 
regiilaioiA proceedings (liecansc the so-called 
independetu agencies are mn sub|eci to die 
jurisdiction of presidential executive tuclers, 
F(*r<l and his sudl nied to coax them into lol- 
lowing ll'ie spirit, it not the letter, of his diret- 
me ) Wiih some exceptions, the agencies paid 
onlv lip setxUe to this iniitadvi'. NeveMlieless, 
this general appioac h to regnlatoix leview h,is 
comm lied under successive administrations, 
widi revisions in the deiails rellecting rx[jeii- 
fiice g.iiiH'd in conducting the revii'ws. 

lo lorm.di/t u-gulaloix review. Ihesideui 
(i.iriei issued Fxi t uiive Order 12044. replac- 
ing Ffird s Indalion Imp.ici St.iieineiil willi a 
iievs Kegulaton \nalvsi.s. Foj‘ all nevv irgnla- 
lions with .in estimated ecoiiornic impact ol 
>100 million oi more, piesriiiaiion ol .i Regii* 
latoix .\nalvsis w,>n required prior iti die publi- 
c.uion <4 the regnlaiion m tht' AVgo/f't. 
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L.u h Aiiahsis iru liuU-d a doci iption. an i<lcn- 
liluation ot altcrnativv' \\a\s nt acl'ic^inj; ihe 
policA }<oal. and an an.tK'^i^ ot ilu- I'lonoiitic 
impact fW die rc^fidation, A rudinn'iilaiA' f«)sl- 
ellectiveness icsl was also rcquin-d lo iMifuRC 
ihr rcquii cnwni dial ' the least bui tlen.soiiu- ■ >1 
.id rpiablc ahiTiiaiiies has bt en chosen.'* 

lii the end ol tlu- IVITOs. some ;i^en« ies 
.ippc<ircd to be wanning to ilu‘ i oncept-s ad\«>- 
tated b\ regulatiitA refoniicis. In otdi r to (juaii- 
rih the boneflt-s of icgulatois actions. OSH A 
began cmploving ei nnninist.s in IdTS. Although 
OSHA was not reqnirefi b\ Maiuti' to consider 
benefiLs ancl CQsr.s ulicn fle\i-lo[)ing regiilaiions. 
it attempted to rlo so. (Howinei'. the Siipi'en>e 
C-ourt tailed in 198 1 tliai ihi- law letjuiied OSI I A 
to use feasibilitN r.idun' ih.in t osi-IxatelU artalv- 
sis as a basis for regulation.) 

On balance, the 1970s \\ill be retneinbci ed 
lor an outpouring of feileiMl iiiles an<l an ex- 
pansion of reguhitoiy agencies. ‘I hr einplowe 
liead count at federal regulators agencies rose 
from f'e\sc‘r than 70,000 in 1970 to almost 
ii’ti.OOO in 1980, More siibsiann.il progress 
tcnvarrl regulaton proecs’’ refomi came later, 
when ciist-benefit analyses hecanu mand.Uois 
(at lea.st nominallv) for Executi\<' nianeh agen- 
cies and wcie incoiporated into the vognl.i- 
tion-clc'sign process, 

.Although the reform elfiirt.s of Fresideots 
Ford and Ckii ter encouraged weighing the costs 
•incl beneiits of proposed reguKnions. the final 
autlioriiy for rule promulgation lemainod with 
the regulating agency. There wits no reqiiire- 
meiu to refrain from promulgating a regula- 
uon whose co.sts exceeded its benefiLs. 

Economic impacts tvere not sysieniaticallv 
considered during the design of a regulation 
nor during the preceding legi.slatise pr<)t<’s.s. 
No prcsiileiu. ol course, could tinilaterallv loi- 
teci .such a fundamental legislathe shoric'om- 
ing. In addition, indeyx’iident regulatoiv agen- 
cie.s. such a,s the FTC. were ni»t subieci u> 
presidential direciixes. The federal .tgeiuii’s 
dial wen* .suhji-ci to presidenfialh ordered regii- 
latoiA ri.-siew gcnenilh'Niew cxl lo.si-lxaiefji anah- 
sis inerelv as the final hurdle lo clear after ibev 


( H.t •I"-- II : Hf'iil.ltli'i' 

batl coinpk’ied llu- legulation design. 

Two procediii.il letomw wiai' cn.it fi-d hv 
Congress in the I.lsi \ear of die ( barter \dniinis- 
li-aiion. I'll*- Regiil.itoix Fh xihilio Act of 19.''0 
letpiitftl rule-niaking agencies lo write- I'l-giila- 
lions in a m.inner thal would ininiiiii/*' bui- 
tlens on small biisliu-ss. ( 'nmpli.iiu i was niiiii- 
mal: main agencies simph attached .i 
perl'iinctoix siaicnieiu to new rules r«i meet the 
law's formal requin nieni-s. 

The second and far more us<-ful proi irdni al 
law was the P.ipeniork Rediietion .-Aci i>t 1989. 
wlm h took effei i after I’resident ( arter lefi 
oftice. Thi- at i t iVLiied the Oirice of Infonna* 
tioii anti Regulaiois .Alfairs (OlRAi in the fh- 
fiee of Management and Budget to supeiALse 
enfort einenl of the law 's objective of l educing 
fetleral ccptirting requirenieiiis. F.arh' in l!>8l. 
Pre.sitlciil Re.igan u.sed an exet utive oi-dcr it) 
expand OIR.\‘s missum lo encompass retiew 
of regulatitins pii>nuilgated bv Execuiise 
Branch agencies. 

Rrgul.utijx reform tvas ,i basic eoinponent 
of President Reagan's economic agenda. One 
of his mt»si important artions ^vas the estalilish- 
meiif t)f the Task Force «m Regulatoix Relief, 
cb.iired bt \’i< c Hi rsident George Bush, to ost r- 
see the relonn cffori, Execiirive Order l‘J29l, 
issued in 1981. siateri. "Regulaton at lion shall 
not be undertaken unJe.ss the potetuial ben- 
efits to stxieit from the regulation outweigh 
the pou'fiiial cosls to socieh." The presideniial 
directive required agencies lo prepare a vegu- 
laioiv impact analysis for each “major rule" 
pending, subject it^ review b\' 01R.-V. A federal 
agency could not publish a notice of propo.sed 
rule making unli] an OIRA revietv was Ciim- 
plete and its coiiernis had been addrt s,srd. 

Executive Order I2‘i91 had h\(i real pow- 
eis: !i requiretl regulaioiy agencies to demon- 
strate that the benefits of a proposed regul.t- 
tion exceerled the costs, and it give OIR.V power 
to del.iv rule making until l egulaioir ageiicies 
h.ul appropriali-K adrlressed bco.itlei' etonomit 
concerns. .Another sireiigih of the order was 
thai it allowed OIR.A it» ideniif'v anv rule a.s a 
majt»r rule. 



Thr rcgvilaton ir\j«.'\v proces'i during ihe 
Reagan Adininisiraiioti had a subsiauhal im- 
pact. as indicaied l)v ihc* large number of pro- 
posed regulations returned, cliangi'd. or wilh- 
draun. The Deparinieni of I..abor was especially 
affected. From 1981 to 1989. over 40 p« rceni of 
Its regulations failed, at least initiallv , to obtain 
OIRA approval. .At the statuton level. Presi- 
dent Reagan's major accomplishment was the 
avoidance of ne\\ regulation. He neither prt> 
po.scd nor auihori/ed a new regulaton agency 
or new major regulatory program. With re- 
spect to procedural reforms, the Reagan .Ad- 
mmi.siraiion promoted an effort to accelerate 
KD.A dntg approvals and revisions in the en- 
forcerneni procedures of EPA and OSH-A. 

President George Bush deviated little from 
President Reagan 's reform program. The Coun- 
cil on Competitiveness, which replaced ihcTa.sk 
Foj cc on Regulators Relief in 1989, was also 
headed bs the A’ice President. Like the lask 
Force, the Council was authorized to re\‘ieNv 
regulations \Mih ilte aim of eliminating those 
that inhibited U.S. cornpctitisencss. atid ii >n- 
leru ncd in manv specific regulator maiieis 
The Cotincil on Competitivene.ss's procedures 
were freqtiently criticized. especialK those per- 
milling businesses to oppose pending regula- 
lioii.s ill special ex parte presentations. Presi- 
dential re\ie\\ of regulator, decisions was also 
questioned on con.siiiuiional gtouiub. Tlu- 
pre.sident's rc.sponse emphasized that the Cz-m- 
siitution empouers the pre.sideni U) see that 
laws are “faillifully executed.'’ 

The incoming Clinton Adniinisiraiion in 
199.^^ restiinded the exi.sting executive or<ier>. 
on regulaioty resiew and abolislied the Coun- 
cil on (ionipelitiveness. Nevertheless, regula- 
ton reform comimieci to have a signifeant 
place on the agenda, as President (ilinion re- 
placed the Reagan-Bush direc tive's wilh Execu- 
tive Order 128t>li President Clinton leanhnievt 
O.MB (via OIRA) as the central agency to le- 
view proposed regulations. However, the ne^^ 
exenilivc order made the process more acces- 
sible to the puhlit bv requiring OIRA to iden- 
tifv puhliclv iL-i recommended changes lor regn- 


latoiT aeiioiis. I lulei the ordei . O.MB retains 
no formal ptvwiT lo lu>ld up rule making <ir to 
require a demon.siiatitm that the esiimaied 
lx-nefll.s<if a regulation exceed its costs; n gula- 
ton agencies h.ivi- to find onlv that the benefu.s 
of the intended regulation jusiifv ' its cu’^is. ' 
President Climmi s ex<'{ uiive order requires 
agencies to do manv sensible things in drafting 
rules. Thev must idemifv aliernative vvav.s of 
meeting government objectives, consider ben- 
efits and costs, and use market-based alterna- 
tive.s and performance standards. The elimina- 
tion <•! thousands i>f pages of environmental 
and pharmaccuiica) regulations is a jjosnive 
lesiili of that ctToii. However, nvanv of the 
eliinination.s were perfiinctorv . covering regu- 
lation of products no longer sold Nev\ regula- 
tions have been added at such a rapid rate ihai 
ihev more ihar. olTset the recluciious. 

Like Its prt‘rloces.sors. the Cliinor. .Adminis- 
tr.itioii has is.siiefl esieiided foiiu.il guidelines 
on pciformiiig and using econC)inic .tiialvsis. 
but recent rule making ofien appe,tr> lo have 
honored ih<-m mure in liie hreat h than in live 
obvi-nance. For example, in ilic rase of F.P.A. 
ihe largest regulaton agenrv. onlv ol 4') “sig- 
nifit aiii" rules issued from .April lo .Sejjtetnber 
1994 ( vniiaiueil the requir ed di'lcnniuaiion that 
the Ix iK-fits jusiified the costs, onlv 3 vserc 
l)a.s<-d on a compt Ding puhlii need, and onlv 9 
considered aliernaiive approaches to regulat- 
ing. Of the other 177 F.P.A rules issued during 
that period (including ilvose not considered to 
be significani ), none was supported by a deier- 
minaiion ihai the benefits justified the costs, 
Meanwhile, the aggregate federal rule- 
making list has grown. The .April 1997 semi- 
annual K'guhitoix plan (an innovation insii- 
(inc'd in the Carter .Adminisiration) requires 
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P‘lgt■^ mri't'K t(i l;,'5t sumnlarn’^ oS 

lite i'<:gu!aior\ actions that the tVclfial dtrp.ut- 
inents and a'gencies arc v.i>rking nii. incUifHiig 
'2'J.S fi’.tnrs hv. LFA alone. Hie stall of fotlfral 
irg.il.itoi'v .igtncies has aNo it loialt-d 

,24.'J[” in a peicent t»j>in 

the ! dS o jow. the saiiK- lunc. as '■himn in 
figure f> liurc lia> bi.‘en a recent >igni!'iciiin 
^!ou(lo^vn in the pace of regtihitotA review bv 
OMB. liisuiik'ien! Dower ftir direct oversight, 
!e\iew. afu.l issTcanatic an.iKsi.s of .01 reguiatorv 
prograiK' alloa's the cin’rent situation to per- 

(.>n balance, tlie lomra! svstenis of review 
[■)iic in place bv presideni.s lion-. Ford tjiiough 
HI, naan helped ('oioincc often relui taiii olfi- 
cuils of tl'.e agencies tu an.0\ve die ii!iplication> 
of then rules tirfoie issumu iheui I hat .ip- 
pid.ich 1'a.s heeti s<uiie\shat successful in got- 
luie legulaiors ami their suppoitnig intere*:} 
gi'tmps lo consider the emts and the honef’its 



OMB Reviews of Agency Ruies 


tiiilis Rcsh-kitI 



ins'.'-'U* |>M l‘f’> I!!***! 


iVitf 

Vrid ii,v! .1' <-i .i^r 

s<n RCF; OlCu . .a M.iii.ik;. iiKTii .nut 


tiles generate lot sneiers, 'vl.so. the ptibii* ii.is 
begun U) :eali/e (h.it regulatiot-.s nase disad- 
vaiilages as well as advantages- Fur exa.niple. 
sslien F.P.\ ill 1996 issued to: cun', inenf prelnni- 
liars new rule-« gos-eining u/one and [i.irticu- 
!au- matter etmsvions tMUug a.nd .so.u, U; use 
evetvdas' terms', the news aedi.i po;r.u-d out 
the highei gasoline prices and uiilits bills a' 
well as health Ix-neFits expia tetl to li'Mih fro;n 
ihetn. Sucti iKtIaiued coscr.tge is l.iirK new ort 
the ejn'ironinenta! policv Iront. 


RECENT CONGRKSSION.AL 
ACTION 

<')\ei the \eats. a nuniboi >>: hiih Fa'e ht eo 
uniodueed m (..ougress to legKJan.' genti'ic 
regulaiorv ref< .rni. In ] ( fu’ [>: opi.ised f lorn- 

prehensivc Rcgulatotx Reform \(t. \\h;ch le- 
quired each regnlatorv agenev to sin.nv a de- 
tailed 1 0‘i-’x-u<-Fii .imilvsis j)iioi- ’o osuing .t 
ru vv rule, failed b\ one vote in the Senate. C1B(.) 
o.'itnated the cost of rornphirig with ihe pro- 
jjo.scd \ct at d modest SlHit millioji a vein. 

Not all provisions of tlie proposed generic 
reform bills would h.ive tiul\ unproved t;ie 
it'goiatorv process. In mans iiisiances. ibt‘ 
lequircnicnts imposed b> thc.st propi isals would 
liave greatU cornpliciueri rule making, Allhough 
these requirements wtmld likely have slowed 
down issuance of new rules, thev also wtmkl 
have made ii mote diftlcuU to simplilv or elimi- 
nate existing ones. 

I’nder some of those proposals, nongovern 
inern. scientific peer revieiv' panels vvoukl Ijc 
given power to delay issuance of new regula- 
tions if the panels disagreed with the iinder- 
Iving science. Mthongh attractive in concept, 
such .1 chatige would j,Ji\e t oiisiderabte public 
p<wer to those neither elected nor appoinled. 
N'evertheless. we believe that government deci* 
,sion makers should be encouragi-d to use sci- 
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eniitic anaK.^is, including ihe re.^uh‘> ol <iuh 
paiK ls. in iheif c>\s]j rifliheralinns. 

Some (if tlie proposed reforn> bills would 
require detailed ana]\.sis of am re gulation iin- 
]:>oMng annual costs of SI25 million or inoie 
an .ncrage (>f $300,000 pei' slate); other ser- 
sioio S'tniKi set tlir ihresiToId at S30 million. 
Till' lienefii-t ost ratio ol performing the innii- 
merable studie.s required b' such a low thresh- 
old would not be favorable. The federal gov- 
ernnuMU does not possess tire aiialviicul 
resources lhai woulrf be required, and such a 
proMsion would swamp am reffum effort in an 
ovenwheliiiitig papervsork burden. In 1981. 
w lien prices wei e subscantialh' lc»wer. President 
Reagan focused the effort on those roles gen- 
erating costs of Slot) million c>r more a \ear. 
This underscores the point that t)ie adnjinis- 
iratise feasibilip' of regulations and the regub- 
ton process dc.setwes br more consideration 
than it has leceised to date. 

Nevet ihekss, some imponani changes have 
been legislated in tecc.nf years. The L'nfunded 
-Mandates Refonn .Net of 1993 requires federal 
agencies lo prepare written assessnvems of the 
cosi.s and heriefn.s of .significant regulaion 
actions that niav result in die expenditure bv 
state and local governments or tlie pricaie .sec- 
tor of at least SlOO million anmialh. Indepetv 
deiH regiilaiorv agencies were exempted, a.s 
wen; a few politically sensitive programs such 
as < ivil rights. The new law require* that the 
agenev consider a "reasonable’’ nnnibci of regu- 
laiorc alternatives and select the least cosilv. 
iiiosi coM-elfcctive. or least hurdensome altci- 
native that acliietes the proposed rule s olsjec- 
lives. The law al.so requires that the C'ongrc.ss 
have a CHO cost estimate liefore faking ac tion 
on such legislation. 

I’ursuam to the Regulators .Accoiiming .Act 
of 1990. O.MB issued in Sepiemhei 19V*7 a 
rcporl on ilic costs and bcrncfiLs rit federal 
1 cgulaiions ' " Tin' report, prepareil fn OIR.A. 
eslimaies the total f>enefits and costs of federal 
regulatii>n but provides little supporiuig detail 
b\ agenev or program. Congress has now re- 
()U!fc'd OMB to isMie another such report Iw 


Sepieinhcr Tit. 1998. .As noted m (‘.iMpier l\ . 
tliis rejMirt. if extended to include ilie neces- 
s.ir\ detail, could become the genesis of a t egu- 
laton budget .A major stumbling block to a 
rcgulatoi'x budget to date has been the ab- 
sence of an .idcqnaie database. 

-A promising generic refoini siaiuie. the 
Small Business Regulatoj'v Enforcenieui and 
fainicss.Aci (SBRTFA), was pa.ssed in laic 199(3. 
.Ainong iLs nuniciou.s provisions is one eslal> 
ILshing a prc(cedui e for congressional re\ie\v of 
major rules (those invoKing annual costs of 
SlOO million or more) before thes become 
cdeciise ('.ongress i.s gi\en 60 davs from the 
publication of ilic final rule in the I'ednoi 
/er to levievv and reject it. subject to presiden- 
tial veto. SBREF.A also i equires each regutaiorv 
agency to submit to C.ongre.ss and ific ('..AO. 
before the rule ukes effect, a complete copv ol 
am < fist-fK iicfil atialv.sis. (iongiir.ss has not \el 
used die provisions of SBREF.A to clinllenge 
aiiv major regiilaiorv proposal. 

U'hiie polcniiallv len useful, the new law, 
like the presidential exeruiivc orders, focuses 
on the middle stage of the rcgulaton procc.s.s, 
when the agencies issue rules, rather than tlie 
birth stage, v'hcn Congress pa.sscs the basic 
icgulatorv suiuiics. It will take a strong follow- 
u)) elTon bv congre.ssional leaders to ensure 
that goveninient agent ies take these tough new 
provisions seriouslv . To achieve the benefiLs 
envisioned bv the framers of this legislation, 
hearings sliould be scheduled on everv major 
rcgulaiorv proposal that a regulalorv’ agenev 
sends to Congress, and the agencie.s’ Justifira- 
lions tor new regulations should bc‘ subjected 
to rigorous congressional examinaiion. This 
would require incieased analvtical capaciiv for 
Congress, as recommended in Chapter I\’. 


V,*, OUkv ol .•iiri OtfVii.- c>f Jiilntmiiii'.n 

.*i:a R«-|;HUi«>rv .-Vn.tlvNis. Hfluiri Vi /.ii ih< anri 

iilhf4fTal <WiiNl*iii[ii(in Of,: L S ( .DxcrniiK iii Print- 

4 <'. .Slli-rn.iti\rt' . 4 rule i' (Irliiit d •nu- 1)1. il f)MB 

liLf-lv (Cl r« viiii ill a ' n>ci 1 11 r cini.' i m ]h h i.-> m » tin I; 

«W 1 I l:;i« 4 n;' ,cc 1 \ri '•* rttfi cm < i)i|<li>v)i>r ni. |>i r kIui ii\ 

ii\. I line cx .ah >11. cir i oii)}K'iitix<'i< 



291 


IV. 

CED's 

Recommendations 



h(.'iK'\t'' Mi.ii { ,■»( hiv^ with :i 

iti'on^ bip.uri>,tn imwi create* aiKl 

!n-<(iii.ifi<>n.iii/e a t;ii a c sciisihli* aufi kwiint^ Ntatu- 
loiA b.isis (or erni r.y icmi!ann'\ pt«>j>rams. 
h shcjiild clu s(.i h\ oialili'-hiiig a rc*.is<ntab!r 
(lamewoi'k lot cartAin^ LUit rlTuri' 

and b\ rc‘\\ ritia,;^ '.tatiues rli.u vrrioiisK allect 
exi.siijig legnlaton Tlic ret oniinon- 

fhuiocis piescmofi in this chapter sliould be 
ap|)lied Ixjih when considering tu'w regtila- 
tions (such a> thevse required to itnpUanenl an\' 
global climate r Itange tte\m ) and when rexiew* 
ing the osisung bodv ol tegulafon laws and 
rulings. 


BASIC GUIDELINES FOR REFORM 

T«) guide out e.\aniiiialion of govcrtniieiii 
rule making, it i.s useful to keep in mind tour 
ba.sic sLandards for Jusiif'cing and esaluating 
reguliuion: 

i. Regulation is warranted only whert 
markets do fwt work as well as regila- 
tion to protect citizens and consumers. 

\SV must bs'gin from tin* (jiejni.se that a 
worths' objectis'e does not nece.ssariiv ciente a 
need for regulation, Gosernnieni regulation is 
.1 large and necessarv presence In tlio .Arneri- 
i an econoniN', ajul die Anu.-rit an ))rople over- 
whelniingb- and concciK belie\e th.n it is 
lureded toa(tne\f main iinportani econonne 
and social gcMls. Bui the aliilits of compeiitJNe 
mark<-t> to pi‘or*,-ct ihe jjiiblic w \ee\ powerlul. 

I he biu clen is on those who \Noul(f Jt place the 


m.uke: ’.Mill legulation to sl■o^\ \^llh 'oiid in- 
lormation and c.ii'elui .in.iKsis ili.u riir publn 
wiH'.id benelii 

2. Regulatory authority should not he 
exercised capricioiisl\, and the delega- 
tion of such aid/}ont>' by Congress to 
regtlalory bodies should be limited to 
ensure this. 

Small businesse.s are espec'talh vulneial)ie 
to arbitj ar) actions b\ regulators. The W im i )ii- 
'in to\ producer who ^ceiii out of business tol- 
lowing an erroneous report bv tin.’ ( onsunu r 
Piocliict Safen Clonunission is ,i cliLssic esample; 
the agenc\ liad rcfu.sed to correct it.s erroi in a 
timelv la.shion even after .hc knmvledging the 
mistake.'' In other agencies, officials lack the 
autliorirs to canreci an eiroj quickiv, e\en 
when ihev would like to do .so, Kor evainple. 
the tF.\ admitted it ertrd in )i,siing the house- 
hold antibiotic Bacitracin as an "eMiemeh 
ha/.ardou.s" substance. However, ilte agent \ was 
precluded from deleting that erroneous listing 
without going through ilie same buirlen.some 
proce.ss that u d<jcs in listing a \cix ha/,aiclou,s 
product. 
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.iImi I S. Cl>l(ip(r<'ll(.l lillKh l.iJ nf tl!„l I .ihr/” 

\,r-.-iSlf.l\ <..---.vr 1) ( I'S l,. - 11 . -1,1 
Ill;' ( Ittii I"* "■ 1 in<( ■( .i’v{ Mi-vm!.,' 1 ( 1 p|il|).ill> ! , 

Fi 'f li.' I iti ." /'I'lK'fn ll.. (i: 4 Sum imI"-i . I at I ji 'p i. 

"tK 'pile .i:i V M'.ii , l hntnn Ml K. [» • n ! i i/.-; 1 1 "i- 1 ;-i . S. :, 
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3. Coiigj-vss and the regnlatoiy agencies 
should publiclx and objectively evaluate 
in some form the expected benefits and 
costs of proposed major regulatory 
effoiis. using disinterested, professional 
scientific advice. Such an evaluation also 
should he applied periodicall\ to major 
existing regulations. 

(.(i\i-i ntiH-i'i (Icoisif.'n ni 

iiK- rciTuLnojA prex lUXf.^s.iriK pc‘ri»)rrn < 
t)(-iieiu iin.iKso when lhe\ nli^kc■ jiidj'mrnt.N 
.ihoiii pio^rains. whether ihev know it fir not 
li IS Mi.il iliat ihrv iliink hitrd and analvtit alh 
about ilu'se ])iogranis. using sound intonna- 
licm. Tin- regulaKm procfsswould be unpmved 
il de< ision inakei s relied mot e lu av ilx on sound 
^cie^H l^ MU hiding peer rex iew o( the !<•< hnu al 
b.tsis loi new legulations, Too often, legula- 
lois aie influenced more b\ i inotioujl aiul 
wuleix pubhei/ed feats and claims ol interest 
unoup" than b\ profesNional anahsis. A.s a 
lesnlt. priorities of federal ageruiev fretjuenih 
do not telled the telalive seriousness of the 
lui/ards and risks to which tin- public is sid>- 
iei led;' 

4. \Mierv feasible and effective, regula- 
tions should be applied with a "soft 
touch ” that allows flexibility of response, 
including the use of market incentives, 
in lieu of commaud-and-control direc- 
tives, 

A legulaioi'x .system based on iiuc'iiiiM*' to 
clo the right thing' can he both mon- efiectixe 
and Ic" ( O'llx . In i>oi)iui<>n coniro!, tbn mean.s 
(hanging ))eo)il(''«> irua niixes >o that not pol- 
luting i' ( lu apei or easier th.m politiiing. I his 
.ippuiach also is |;u h-ss tuierous x\h<m goxein- 
im ni 1' dialing xviih ilu .ixei.igi <iii/en ilian 
me more inidiiional ajtpioac It. x\hi< h impo't.w 
highlx ']>eeilu directives and then einph.iM/es 
'ceking i>iit isKingdoers lot ptniishinem. On 
i)( casii HI. simplx sen nig jxrloiin.iiu e '.i.ind.nds 
max sullire xviili llie prixate si-ttoi having the 


lleNihihtx lo u^e tlu- most rost-eftet i ix e ap- 
proach. 


A NEXV ROLE FOR CONGRESS 

'i he basic loc m of l egid.uofx ix'loi in ^bou!cl 
hesinlied X'lrni.tilx all legul.Uon i el oi ins tlnn 
liaxe been initiated focus oil nnproxing tin ^v.ix 
in xsfiicli gcixernnu iii agencies write regula- 
lions to i-.n iN out lax\s alretidx c i lacied. .\1; 1 lotigl i 
this aClixitx is useful . n ignorev tlu- f ac : ihal i !u 
kev decisions occur xclum C.ongu ss wmes an 
Occupational Sateix and Health \ii m ar. 
ainendinetn to the food. Drug, and (.o'-nutics 
.\( t oi anx other imporlani legulaicn'x laxs , visu- 
alh xvtlh hundreds o! pages of ih-iatlef! spi-cili- 
caiions. 

CUD believes that each congressional com- 
mittee should be required, when writing a regn- 
lator\ statute, to articulate the expected benefiw 
and costs of the reguUion.- program in the 
report accompanving the legislation. The com- 
miucc should affirm that these benefits justify 
the program in light of its estimated costs. 
-Siicli an ariiculaiion. and tlu* cosi-bcncfli analx- 
sis informing it. should >)«• reipiircd io pciinii 
( ousidoralion of tin- legislation on the llnor of 
Congress. To ihc rMcnt leasible. tins anicula- 
non would ir.dudt a monctan ex-alnaiion o1 
<osis and bcncliis as well as a description ol 
(»iherad\antages;md disadx aniages oj die regu- 
laiorx proposal. 

The x%ax duisr 'tatules are xcrinen fiequniilx 
precludes the agencies honi exen considering 
di<- most cosi-c'ljc( nxe .i))pi oac lu-s Kex proxi- 
sions ol the Ocdipcilional Saferx and Health 
Ad, the Kedeial F(»od. Drug, and (aisim-liis 
.\ci. tlu ( -lean .Air Ac t. the Srde Drinking \\ aicr 
.\c!. and the Supeiiund .Act irnpliciitx or e\* 
plidlK prohibit the legulaun.s fioin cmisider- 
ing e< onomit imp.n is when si uing siaiularfh 
It is nnp'*v>il)le (or ix'gulaioi ' lo su ike aiu sen- 
.mI) 1(' h.il.une lieixveen ilu (>»''i.s ilie\ iinpuM- 


l;t. S.-I I..I . \.ii: |<u- I ; ■■ .f 
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.iihI iIu' Ix'iicliis ihc\ ulu'ii llu' l),tMr 

I r)^ul.iii)n law pn ihiiiii c «>ms liuin !>vi t mi- 
vif.k't t. fi ;U »ill. " 

VVk aii.u rt*commtnd that Congress elimi- 
nate protisions in existing regulator) statutes 
that prevent or limit reguiatorv- agencies from 
considering costs or comparing especied ben- 
efits with costs when designing and promulgat- 
ing regulations. Regulations that seek to reduce 
health or safety risks should be based on scien- 
tific risk-assessment and should address risks 
that are real and signiFIcani rather than hv-po- 
ihetical or remote. 

I 5 ec;lu^e C'oiigres^ U liie !)irthfil.u c o! ri-gis- 
hitinn, t!ie niovt cssctni.i! tfronii i' far ili.ii 
hi)<l\ I.) take :lu- nicdit iii<- tli.it it wants t»> ad- 
niinisift 1(1 tile Esecutixe Brumh Ctutgress 
should create a statutory requirement that it 
use cost-benefit analysis in its consideration of 
reguiatorv legislation, t uivgie''S needs m dctiT- 
niiiif - on llu* hast' of retiablc tiaia And anaKsis. 
wlu'thcr the rcgnlaton. nbjeittie u '•eck.'' is .t 
'■book isoiiii the (.uidle ' This is nut a statisli( al 
(picsuon ot '•\'hcth<*r tlu* [Jiccisc dollac beiiciif 
esiiinaic ttM iuuls the cost esujnate. Kathcr. the 
intent i> th.it (amgress make an inloitned /lu/'j- 
fluit rile ht-nefit.s are ivonli dio c-mts <ii the 
reguhuni- litw.s thev arc cnaciing. Such a judg- 
ment. and its rationale, should be made an 
explicit part of the lasv-’s legisladve histor)’. 

In xsxiting such legi.slation. Congress should 
relate new regulator)^ proposals to existing fed- 
eral laws and regulations to prevent different 
agencies from working at cross-purpose.s. 'In 
this cHof! Congress usmlil ii.nr tile .ixsistamt* 
i>l the nt'xv reguUuoi's .iiuihsi' oi t'aniitiitu m dc- 
senbed below.) It sinuild n•(•ojt;■? 1 i/r ihe 
arrtu’ ol state .'\nd local rules and (ii'iUnaiU’es 
.inri attempt tu nurumi/r the conflit i.s .and oxer- 
lap tluu can rcatliiv occur in uur federal sxstcin. 
Fai.dlx . legisl.itors iiecd to respect the limits of 
icgiilatoiv el'flcacs in an snipcidect world. 
Despite the ui'gmgs ofxatiouN inieresr groups, 
llu'i'c arc clljecnxcs and pioliihii.otis that xm! 1 
uoi work exeii ;l ,iii aitin ol legulaion geniuses 
!> axa'l.tbk* ?<* tariv tlicni tnit. 

W.- reeoninivnd th.U. from time ii> timi-. 


Cnngre.s.s enaet a statute making terhiiif.nl cor- 
rections of pros-isiorvi of regulators' let^slation 
that are wideK’ recognized as inappropriate or 
generatingunintended negative consequences. 

The suece''Skd expei icnce x'idi tlie letimit.il 
imictnun of tax l.iX'.s pioxides .i uood nitnle! 
lor Muli .i f>roce"-. H >1 coir.«.e. the^e psiihU-nu 
( < )iild lie niiin:n i/ed in : he lit St ma.iiM'e if : e^n- 
liton laws wei.' wniieii in t le.ti and 'iiHiile 
Ln;.;U-h.' in icspon-e t<> the i</ 

: unii'^ I hr itnyiii,!! 
Ry.>->rir Smirr. till.' lloave h.w passi-H ;i hill, 
ih.ii proxidi's p! eeediues for the n.wie'c of i.ix 
k-eiNLnion being toiisUicred bx tiic (. ono-re-s 
to rcditce :’.s < oiiiplexlix that .ippioath < re- 
aic.N ,i iisc'liit piecedenl iof (he cnattiiKiii el 
(he utopo.'-al.s in ihispolits siateinemJ. 


A SEW REGULATORY AN ALYSIS 
CAPABILITY FOR CONGRESS 

CED reci)mmend.s that Congress establish 
its own profesjsional, nonpartisan regulator.' 
analvt^Ls organization to provide it with reliable 
data, including the required estimates of ben- 
efiui and costs. This orgajlizaiion could be a 
separate agency or a part of the Congressional 
Budget Office (CBO). This new orgafiizaiiort 
also should establish a program to evaluate the 
costs and cfricacy of exi.vhng regulatory pro- 
gram.x: each vear it should anah-ze a limited 
number of current major reguJatary program.s. 
■[Major means those that impose annual costs 
in excess of $100 million on society.) 

The (iRO )>r!wi<lcs ,1 g.xwi precctlenr hir 
such ;ut oigani/.uiiui. In carrxiii” nut rheir rc- 
spoctixe I'unt cioii,'^, it would be hcipitil d ()lR.V 
.lod its new congressional rounicrpitr' v.oulfl 
develop a coopcrativi' atuiudc on 
siaiislii'.d .!ii<l leclnnt.d iuhirination, i oiisisioiit 
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''i!h iIk --rp.i: iiiKHi 4)i pi)\\ct>. hctu( «-n 
ine .uni i biMiu Ilf', aiifl sniiilar lo 

fVKrin^i ( 0 ()j)uraii()ii hcT\sfcii CiHO anti 0.\JB 
nn bucl^ut mailers. 

The us(' remil.iifii-v aiuiKsis t;nMi[)scan di;u\ 
i>ii llie evpeiienceN uf OMB anc! (TIC) ni sciA- 
111J4 ihe ke\ (leci'ion makers on the hucii^et. In 
the case ot biid^ei proposals, each comnniiee 
proposal loi' new spenclni”; nuisi he actnnipa- 
iiitd I>\ .in i-stmiale ot iiisi.s helnre it can he 
< oioifiei ed op. ihe iloor. I lie c om-sjionciini^ 

I equireinenr in the case ol'i emulation would l>e 
lire iiulusion ot die siaienieni affirnting ihat 
die expected henefiLs ju.suh die re^ilatrm pnv 
Lrram in li^dit of it.s eslim.ued cosls. 


AN ENHANCED ROLE 
FOR REGULATORY AGENCIES 

Tile current efforts of pfo\'ei ninent ie\ 

'o examine ihe inipacis ot proposed rej»ula- 
noils before i]ie\ issue ilu’iii need tti be siren_mh- 
ened. The ffrlluwing ret oinrnendatioits are 
desi.tjned lo enhance the role of the regulaton 
atiencies. int liiriing die independent coniniis- 
'ioris. 

e believe that Congres-s should legislate 
provisions for regulatorv’ reviev by OIRA simi- 
lar lo those contained in the executive orders 
promulgated by Presidents Reagan and Clinton. 
In addition. Congress should codifv in a single 
statute a requirement that regulator) agencies 
analyze the impact orsigniflcani regulatorv ini- 
liativc.s before they are undertaken. Such an 
anaJy.sui of expected benefits and costs, stan- 
dardized to the degree deemed appropriate by 
OIRA, should be made a routine pan of the 
drafting of ncv» regulations by the Executive 
Branch and independent agencies and .should 
be made public. 

DUricuhie' in c.siiinaiiiig covis and bciu-tii.v 

should noi ck iei eiloi ls to the iinp.u i 

ol regulations before tbev arc i.ssiii-d. For e\- 
aniplr. un< cj laintv .ibom the rlollai InuiefiK C)f 
.iii‘ pollution i on I rol is not priinarilv a problem 
ol .st.Hiisutal ineasurfiru-ni. Ruher. it niav mainjv 


n-ilc< 1 liic unplc.isani laci ih.it wc au uuMiif. 
foi cx.iinpic. liow in, tin asthm.i .uiai kv will bt- 
pi Ol hois niiich .igi iciiliui .il i rop dam- 

age v\ill be .ivoided hv a specific emissions n- 
cliiciion. Su( li uiH ft rainfv sjumirl l>r ic'((igni?c<l 
ill the .inalvsi.s, bui sliould noi be used as ,m 
excii.sc lo pio<'fi(l iiiilioiji an.tlwsis Further- 
more. in making decLsion.s and setting priori- 
ties based on risk, agencies .should use be.st 
estimates rather than worst-ca.se projections of 
risk. K(»i cxnmple. O.SIiA has based occuj^a- 
lional cancel riskv on the untiaiistic assunip- 
lioii thai .1 livpoibciicdl vsorki i is exposed to 
the risk eiglit flours e\i r\ da\. five davsawfik, 
for 30 weeks a war (or 4;i ve.trs, Siniilarh. the 
LV.\ smiK iiines assumes tliai an individual is 
exposed lo < inis.sions at a disuincc of f’OO nieiri s 
from ihe fai lorv . li-} hours a (l,i\ . e\ cix d.i\ for 
70 wars.''' 

Finally, on an e.sublished timetable that 
could range from five to ten years, each regula- 
tor)* agenev .should be required to publish the 
objectives of its signiHcanl regulatory programs, 
and such stated objectivesshould be confirmed 
by legislative action. This process would en- 
sure a review of tin* nuionale for regulaioix 
programs, making it less likeh' ihai agencies 
like the !( (. would imilive iIumi* useful lives In 
So manv \f.us. 


INITSTING IN BETTER 
INFORM.ATION FOR 
DECISION MAKING 

( .oorl regulation retj Hires good information. 
Tlieie is a Lit k t)f general )\ ac i epied st.mdards 
lor ihe measureme nt of regiilatoix nnpaet.v .ind 
of K li.iblc d.ita on which sut ii incasuremeiiLs 
could be ha.seti. The abstmee of a (oniinon 
Matistical base to displav and compare liencfii.s 
.ind ctisis o( differeni tvy^es tif legiilaiion is a 
scri<»us barrier lo imprtivemeni. 


-l», Kuli.tid a. IV'li’i-t. "lilt I’l-ni .111(1 I’loniix III Ri'k .Xs'<s> 
lllvnl." /iKM/M/jT.*. ;F.ill i't'U 4(J 4-., I) • lm|;tiiv 

lli^ ( j| Risk \\v'"iai>-iii r.ill I'.llili; Uvir. 
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li i.s ''Oim'iunos (hat tvt^uJajon w- 

\k'\\ itself is c:<ini 1\ .uid hmalcnsuun,’. We b<.*- 
iievf the upjMisiie is mu.‘. The fafl is 

that wc siil)si,uiiiali\ HU'Irrnvr-'Kl in neerlecl 
in!. »t niatii in .infl should si^nii’nanth inni-tise 
tpur eff'irt.s {<> proside t!\c ifsouH <•' h» ,i«-fiiiiie 
it, (knecnfiK tii ieifidaion ai tisities itntdw htm- 
died.s of of fioliais in benelMs 

and rosis. Mi!ieo\t [. the nnt U-etcal defisi<in 
makers uho iitiposi- tho't.- costs usuulhc Slave 
iii()<' kiioaledye of thtii m.ianiiticle. (ioveni- 
nicnt .n^eru ie> and OMB now spend S.'>(J mil- 
hon or less <-ach vear to deti rnune ulu'ihei 
cesoin'i'es .UT SH'in^' devoti r: lo tSic J>4Sn pro!>- 
It'in.s, vvlietlu'i ))ene(its ol teaiiladoos e\r<'ed 
their costs, .uid whether it-aulatinv objectivo 
coiild be met ai less cxpetiso hvpenfUinres 
in.inv limes t)>ts anunnii on snchac.fiv iiies 
be Inilv jnsiilled, Th<‘ ohiectioiis Sw special 
inien’sts to ii.stnjf fans .nid anaK>is in le^ula- 
ion decision niakiti^ ate nndrrstaiuiahle. bnt 
noi \ ec\ ci>n\ incin^. 

As noted in Chapter UL OMB )kjs been 
retjiiiiftl lo prepare rr-pojis on the costs and 
lienOii.s ol fedciai i>' 4 nlaiion< !dr IbhT and 
We recommend that this report be 
rcqtiired annuaiiy and that it be extended to 
provide supporting detail bv agenev and pro- 
gram, 

In adrtiiion. we note ifiat dir nsehd anniud 
census report on the crisis of coinplianee ’.Mtln 
environmental regulation wa.s recemlv elimi- 
nated. Such information i.s essentia) lor elec- 
tive reguluton leview. This report should be 
reinstated and its coverage extended to other 
major regulatory activities. 


REGULATORY BUDGETS: 
INCENTIVES FOR THOUGHTFUL 
DECISION MAKING 

Tile larg<' aggregate c«»sts imposed In fed- 
»’i ai regulation h.i\<- led ur proj>t>sids for regti- 
Uiioiv budgets. The rationale is>iraightfon\ard. 
Onh the costs of opri aiing regulaion agciicirs 
are iiii'hided in the federal budget. The far 


laigei I'coiioMiu compliance cosis imposed on 
flu* prhale sectot ar<- noi. Conse(|ueuth. wlu ii 
Congress. OMB. .md deparunent inae.aget .s iv- 
Mfvva regiila(«>n agenev s .ininuil perfoniuint e, 
ihev aie focusing on tlie lip iil the regal. iion 
U flH'lg. 

Poiiev makers and ilu' {uihiit wonUt .K hievf 
a beilei luuleist.nuling ol n gul.uoiv hmcleiis 
if it uri<* |«)ssib[e to identilv the emmntvir 
co'-ts gener.iferf l:.v legttlaloiv agencic', Su( h 
iiiiormaiion wonltl make ( lear llie lai gv public 
and private national i (-^*110 cs devoied to regu- 
I.U01V purposes auff u<>n){l fai iliiaie cniup.u i- 
sous of the Ci»sis of ailci native Jegidaion 
|)r« jgiains. 

l.ike conventional fiscal fvndgeis. regakiion 
budgets would dispiav «>nh the costs «>( pro- 
gram.s. not ilicir beneflo cji anv calculations of 
-nei bemdlts."' Ihesecosi estimates, like those 
of fiscal budgets, would not in ifvcmseive.s pro- 
vide decision makers with sufruinu inlorm.i- 
tioM to .s< t budget prioriiies. c'speciaiK m ilu- 
.iggreg-.ile- However, again like lisc.il budgei.s. 
icgiilalotv fiudgets. bv pivseniing administr.i- 
loi-s or iegislaiors with ceilings 011 total costs, 
would sei've a iis<-lul disciplinai'v Innciiun. De- 
cisitjn makers faced with eoii.sir.iiius have .1 
stronger incentive to priorin/e and thcrcfnu: 
to perfonn the evpiicii or implicit compaii- 
>oi\s i>f costs wiili benclits n'quired for rational 
decision making, 

.A. wiih the existing budget svstem, in which 
fioih OMB and ('ongicssionul appropriaiois 
present agenev heads with fiscal ceiUng.s. these 
con.sframii would encouragtr regulaton adinirt- 
istraiors to idemifv their iiiosl effective .icrivi- 
ties .md give them priority In their recptesls lor 
iuithori/aiion or funding. In the process, thev 
would obtain greater (levibilitv to man.ige ivgu- 
latorv programs. If thev wanted lu expand an 


| 7 , Ft fail I’oirm-v .1 i.in*' 1, ■! .'ijtiulint SI 

bilhiiit j »«\u' I'l .Mtul'/v xtlii tlit-j « s ,,if Ufiin; tli'vutfit :• . 

Ih» fiitaaoiiN. vflwituT tlif Ix iK-liN .tl fi jiiil.amis' fSi 

ihi- •<■>;*!• ■>! 

I ouiaih Mlllto-stVIHn'mi' ill. til Iv. 111. 'full V I til I .IM-, I’i'f Mli-V 
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cxisiin}^ rrjiulaion' fHhit or inilinfcr a new c»nc, 
ih<T niighi have U) itlemiry I(mci-priorit> pro- 
grams lo be eliiiihiiiied or cui l>ack. We lecom* 
mend (bat when r^;u)ator>’ cost data become 
more fulb' dc't'eloped, Congress establish on 
an experimental basis a legulatory budget for 
one or two major regulatory agencies. Such a 
budgiM would place a ceiling on the cosbs ibui 
could bo ini])oscd bv die ageno’s rogulaiit)ns.*'“ 
Should Hits experimoni prove surcej^sful. it 
iniglii ihon be extended io a more trompre- 
hoMshc legulatory budget. 


JUDICIAL REVIEW 

A related aspect (jf regtdatorv relnnn con- 
cerns the role of the jndiciar\\ Judiciai review 
of l eguhuon- changes has b<uh advatiiagcs anti 
disadvantages. On the positive side, appeals t<» 
tile judicial^' pres ide an ef fective remedy h>r 
shortcomings in die conduct of rcgulatorN agen- 
t ies However, reson to ilie courts can result 
from a ven different motive — lo slow dowti or 
sidetrack die periormance of a legiiijuuie and 
appropriate government aclivitv. The aci'tHiv 


paiiring box suggesi.s a procedural relbnn u> 
address this problem without losing the sub- 
stantive benefits that flow from continued citi- 
zen access to the comts. (See "A Suggested 
Procedural Reform." below, i 


A GLOBAL PERSPECTIVE 

The regulaioiv reforms just described will 
not he easy to enact or implcincm, but there is 
an urgent reasem for ambitious and timely ac- 
tion. .Many of our leading overseas competitors 
arc uiulertaking sub.stantial refonns of govern- 
ment regulation to improve the elTiciencv of 
their economics. The .Netherlands, for e.\- 
ainplc, employs an unusual combination of 
voUnitars- agreements bivoKing the intci^sted 
parties — >)usine.ss. government, and citizen 


4.'*. TIm- niigiit l>*‘ emh lt> rutr« for uhicil thr 

«»su rsrt'ftf !}«■ c'.stii)iau'<{ quitriliftvfrte Ik-nffiw. r.v 
cni|>ii'tK nikK IIi-h {u.«n ;t <iii.iiitirMbU‘ l>enc4ii<'iiM ir^i utuild 
fiiMirc tli»i (he roa rriliiiK 'wxxiltl iku Ktop iniplriiii'iiiatioii nf 
air rx]imcrt i>> iW McU-lH iiis •4' dir 

ait r.itfc dti/rn.'' Vf Oandall. rt. at. An A(ynfia in* 

AVashiinitoJi. fl.C.; Amrncan Kiurrpri<.r liiMj- 
aiiill'lK* Br(•(>kill^^ !i)!i:l!iiii<>r.. )‘KCl.p. Ui. 


A SUGGESTED PROCEDURAL REFORM 
.Xuornov Philip K. H<marrt. ;mthor f»f I'h* 
Dftith Ilf OrnmnH has offered an imeiesiing 
suggcsiion c»>iireri)iiig jiidicial review of mle.s 
ol':« procedural nature, ('leaning up rule books 
is <ielayed by veal's as agencic* crawl through 
imcniaS pnxeedings l>elk*\ing that unless they 
can prove they wcie cxircmch -aueiuive to pulv 
i lie enmineiHs, a court might overturn dteir 
I at iion. Mr. Howard proposes removal of this 
! disincemive to action bycliininaiiiig juditval 
redew over ageiuA /jnier-ws and subsiiiuiing ft»r 
ilieiti [XtiikIs of delay. 

For pn»pt»scd changes lo a niinot rule, regu- 
laiojy ag<'in'irs would publish die prop<)sed 
change in the Ffd^ral firpsfer. wait lid das>. ati<i 
r then tmplcnieiit that change without anv judi- 
cial rexiew of the firt/crx$ for making the change. 
An aggiicM-d party vmild still sue over sniv 


stance — tor example, that the change does not 
comply with the government statute — but no 
longer could sue over how hatd the agency fiad 
thought about it. 

.\ similar process would l>c followed in die 
case of 3 chatigr in a major rule, but a longer 
period (six to nin(‘ mondts) would be allowed 
licuveeii the publication of die change and its 
implcnx'iuation. This extended period of lime 
would allow those affected by the rcgulaiorv 
change to seek congressional action to overturn 
the rule or to iiioflify ilir aulhori/.ingsiaiuie. 
Litigation owe the lawfulness of the proposed 
modiliraiion would not be prcdudecL 

These veriiiinglyiiHxlesi changes would allow 
agencies to operate intne cflicicndy bv eliminat- 
ing ihe iriaMtke proccjsscs that now precede 
inanv clvangcs in regnlations. 


SI 
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.\Mi'’iiixnii'(iir, ,^71 infill 


groups. These a^;^cements iUteinpl to achieve 
ijilej^ratetl pollution coturul. coordinating air, 
vvat(n'. and suri'ac<‘ regulations, in an otfori to 
achieve an exlremeiv ainbitioas .s<’i of enuron- 
menta! qualicv goals. The VtiiU'd States has a 
linge stake in an etTeciive. flexible, and le.spon- 
sive legulaion sNstoni that will allow ii u» main- 
tain its eornpetirive [)t)siiion and achiev** 
stronger growth and more productive, higher- 
paying jobs. ■' 

.\s a fundamental (rccutonuc matter, the 
increa.sed crtJS,s-border (‘(«)ti(jndc integrati<>n 
ol business geiierates pre.ssure for individual 
naiicjn.s to reduce the regulaion burdens thev 
impose. Large and rapid improvements in trans- 
pt>ruiiioii and. especiallv, communication hav<' 
enabled companies to opet aie mote elTicienily 
and profiiablv ir\ far-flung locaiion.s. They can 
now mo\c their operations more rapidly than 
in the pa.st to political jiirisdictioiu that arc 


iiM)re favoiable with rtrgard to costs and mai- 
koi opportunities. .\s a result, die interest 
groups favoring higher levels ofiegulaiion have 
Ix’cii uiging govermntuiLs to standaixU/.i* their 
regulaiotv policir's. .Such "deep integration" is 
most arhanced in the case of the Euiopean 
I'niim.'" 

Recognizing that r<‘guiat<}r\ reform has ttow 
Ix'come an important inrernutitjital i.ssue. tiu' 
Organiz.;ttion for H.c«)no!nit: (iooperaiion and 
nevclojiment has recentiv j)repared a 

set of common principU-s for reform, ' ( Si c: 


V>. IU*1>c’i'. t hityi"iil’'il < •'iilr-l lijoil-. ir 

l>isi U'sii III P;i|)«-i- 97-l.V 1).< . 

Rr<inir< «> iiir i!ii- Kttnirr. I'**!? i , )>p. 

.*>■», S«'c clir OfcU P'11'0 .'i.iienic'H (’..V /';'.•'/<• !’■u’^.\ 
i fin'-iiis 

.'>1. Krlurm in ilir Or.(.D.' f/Hi-n-in.-imrl J:,-, 'i'‘’nif 

AVt.W'.Apnl I M4. KOoti'i: \ i..r \.-- 

ti.Ki." iWjDlitrff tjiiii 7. 


OECD RECOMMENDATIONS FOR REGULATORY REFORM 


Tlie Organi/aiiun for tconomic (a)operaiion 
. and Development (OKCD) in 1997 develojxd 
the folloiving eight rcconnnendaiions to guiile 
the rcgulaiorv reform etTorts of its mrmfKrr 
i governments. Tliis Cf'.D stuiement is coitsisieni 
I \dth the spirit and the details of the OEC'D 
! report. 

I Reg^ilatory Principles 

i 1. .\ciopi and maintain only regulations 
! whose costs arc jnsiified by benefits and that 
attain their objectives at lowest cost, taking into 
I account nonr<;gulaiory approac hcs. 

2. Promoic competition and clTcietity 
iliroughout the economy, 

:L Fliniinaie regnlaioiv barriers to iivufc and 
investment. 

Regulatory Processes 

4. Svsu'maticallv reriew, update, and sucam- 
liiu' existing regulaiion.s. 


3. Estimate potential impacts and constiit 
witft affecteii panics before adopting new icgn- 
lu(ion.s. 

♦>. Create engines of reform to oversee anil 
promoic regul;»ti*jy reform. 

Supporting Policies 

7. Expanii the scope and cftcctiveness of 
competition policy. 

8. Identify important impacts on other public 
policy' objei fives, and develop coordinated re- 
forms to reducir negative impacts while retain- 
ing the l>enefit> of nxorc cfllcicru markets. 

The OECD maintains dial reguiaton’ reform 
will increasi* procluctirity. lower piir.es. increa-St: 
innovation. ex[)and con.sumer cfioire. and uUi- 
inatelv raise economic growth. Member govern- 
incnis also sec advantages it> regulatoi'' rffbrni 
bircause it can hiirn«*ss the innovative forces of 
die private sei'tor through the use of ini'emives 
at die same time ih.it it improves social poficv. 




"OEC.n Recumiiicndations for Rfjjjulauny 
Rclortn",) In view the irndeiu-v uf some 
American ctmipanii*s to move to Western Eit- 
n)pe to Like advanuige o( tnore flexible regiila- 
toiv regimes, it would be prudem fbrU.S. poUo' 
makei's to t'xamim? carefiilK their rclaiKelv en- 
lighiened sysu-ms for government regulaiion 
of business. 


SOME FINAL THOUGHTS 

Regulators- reform is not a program to turn 
the clock back by ignoring polhiiion. work* 
place hazards, and unsafe food and drugs. The 
problems of a complex, industrial, urban soci- 
civ are real and in .some cases, such as food 
suferv. mav be increasing. Their importance, 
however, argues that they should be addre.ssed 
cfFicientlv. so that greater benefiLs can be se- 
ciired from the resources we devote to them. 
The tasks that government properK underiake.s 
should be peHormed well.'’" Our current regu- 
liuon- process does not meet this elementaty 
standard. 

Our proposal.^ for change ma\ seem incon- 
gruous w'itli the problems we describe. We pro- 
pose. es.sentially, that more and better 
infoiTnation fiom reliable sources be presided 
to and used bv our regtilaioiy decision makers. 
This d<ies not .sound \en revolutionarv-. I-Iow- 


evxT. the consisn-ni devehipmem and use of 
such inforiuaiion in lhi.s instance unnild be a 
far-reaching step. 

Kuriherniore. it is essential that w-e de\elop 
and publicize such information if we are to 
achieve the bipariLsan comensus for reforn) 
that Ls needed for progress. Surely, the histoiy 
of regulators reform has been fundamenially 
htpanisan. Each president in the past 24 years 
has adraiued the catise. Congre.ssional leaders 
t»f both parties have recently introduced im- 
portant legi.slation, including the Rcgulaioiy 
imprmement .Act recenilv propo.sed by Sena- 
tors Carl Lcsin (D-Mich.) and Fred Thomp.son 
(R-Tenn.). 

Our recommendations will be criticized by 
oibei^ because it will take time for them to 
have the impact we seek. Htnvever, our regiila- 
loiy s>-steni has been developing since our 
nation’s birth and will continue to evolve. It 
took many years for Congress to develop the 
interna) procedures and the in.siiiutional 
capacit\’ and reputation of CBO that have im- 
proved the cficctivcncss of the budget procc-w. 
Real and .sustained regulaioiy reform will re- 
ejuire of us patience as well as deriicatiori. 


,v.'. .Vc iIk- ((•Ihm'iiiK ( ri> Jtcitirv siiiiriin-nw: MTifft I’mr <.&nv 
III Knrrf^ nnH hnviuitmmitit 

xr.fl H»U in the Sturtirt S\\im ( ty"y*. 



Memoranda of Comment, 
Reservation, or Dissent 


P;ig.r 1. JOHN DIKBOf D. wiili ^^hu■h PKTl'.R 
A. BKXOI.IKl, has asked in be assnt iati'd 

hi it wmid be uscl'id t<> cxpe-ri- 

mcnt with sunset ptovisiuns thai j>;t) into oIUh-i 
it' after a sec number ufycais. Jibjectivcs staled 
in ihe law nr !<*<j,itiacion are nol atluevecl. h 
shonid he possible to siaic regnlulon objec* 
lives in a way dial allows review, atii-r a set lime 
ptM-i<»d. In see ifobjeedves have been met or if 
an eiiiirety flidVrent I'onn nfnrgulation sheniltl 
be tried. Such prcnlsinas ennlil well I'equire 
hearings to review inelTetilie pr<»grains anti 
perhaps suggest eh.tnges In progiain.s before 
ihev could be r('newctl. 


Page 5. JOHN DiF.BOl.D. with whkh PfclTEK 
A. BENOI -lEl. has asked lo be a.ssoeiaicd 

Tlu! edieria againsi \v)u< li agenev peifnr- 
niance will bv re\iewed, us well as the time 
scale amicipaied in the legislation, shoidd aUo 
be .specified /// udvnmf. 
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OBJECTIVES OF THE COMMITTEE FOR ECONOMIC DEVELOPMENT 


Koi u!uu* than "><) win's, llu- ( ^oimniilcc lor 
Euinoniic Dcvciopmcoi l»as liccii a rfsjX'Cinl 

iidlufiK'c- <»!i the formaliim ol l»i>iuvss and 
public poliev. (T.D is ctooird lu these two 
ohjcriivcv 

Ik tin-r-hp. lUrow^h irstitrth anti 

itifot-iut'd fh\nissiu/t. fhidin^s rnirl trtitminnnlu- 
limn fur ptivulf (tiui public \ Ihttl U'iil rttninhuff 
<V< /Hyv7J V>Hrf/Hf/ slirngfiiruiit^iuir fnr tirfiin'. 

III}!; frououiir ul rmplnxtuitnt and 

irdMfUubh Mabff prlrrs. iucirnuu;^ and 
in iu^ sluudards. pr'wifiiu^grcnh'r tint! miuy rr/ual 
oppurtuuits pim-n'i n'tizjui. autl impun'iu^thf fiual- 
ity uj life j(u fill. 

lit hrru^ ahuul innymins uudentnudiu^ Av 
pnwrul and [uIhit Imdrrs in Imsinrsa, ^n'rruiftruf. 
and i’(lurfiliriii. and uuiiui}! rourrriiyr! of thy 

imlMittano' »/ /Aco* objyfthr< and the in irhuh 

ihn tun hr arhimrd. 

<itU‘s work is sup|>oricd h\ pnxaii* vohai- 
UHT coMinlMUinns !n>m Imsines-v hikI iiuluMn. 


l<nmdauon--.-and individual. U is indcfx-ntU-nt. 
lUMipixifit. nonpartisan, and nnnpoliiical. 

'rhiTMigh thi> businesvac'itk-mic parincr- 
.shij). tiED endeavoiN to (le\eU»p [JoUev siaic- 
mcni.s atid other research materials that 
ctimnumd ihenrsclves as glides to public and 
business police; that can be* used as text- in 
college econcjmics and pc^liiical science courses 
and in nianajemcm training course.^: ihai 
uill be ctinsideccd and discus.scd hv netNspaper 
and niagiizinc editors, coiunmists. and c«>m- 
inentators; and that are distributed abroad to 
prornttie bet|,er undersunding of the Amen- 
can economic sx'stem. 

(!ED beliere.s liiat bv enabling hu.siness 
leaders to demonstrate constructively their con- 
cern for the general welfare, it is helping bu.si- 
nc'is lo earn and maintain die naiitnial and 
contniuniiy respect es-'cntiai to the successful 
fiinciitming f>l the Iree enterprise capitalist 
svsieni. 
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